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POREWORD 

This  study  of  the  Relationship  of  IGIA.  to  Government  Contracts  and 
Contracts  Involving  the  Use  of  Governinent  Funds  yias   prepared  by  Mr* 
Jordan  D.  Hill  of  the  IIRA  Organization  Studies  Section,  Mr,  T7illiarn  IT, 
Bardsley  in  charge. 

The  study  is  devoted  in  large  part  to  an  analysis  of  the  provisions 
of  Executive  Orders  624-6  and  6646,  and  of  certain  aspects  of  their  r.d- 
ministra.tion.   The  remainder  of  the  study  deals  with  Executive  Order  ITo, 
6767  and  Administrative  Order  No.  X-48,  "both  of  which  in  effect  provided 
for  limited  or  optional  exemptions  from  certain  code  provisions  to  mem- 
"bers  of  industry  when  making  bids  to  government  agencies- 

Probably  the  most  complete  sources  of  information  on  t'  is  subject 
are  contained  in  the  files  of  the  Government  Contracts  Division  of  the 
l^IRA,  These  files  contain  six  thoussjid  odd  cases  originating  in  practi- 
cally all  major  governmental  agencies  and  numerous  agencies  using  govern- 
ment funds.   They  also  contain  complaints  arising  on  practically  all  IIRA 
basic  codes  and  supplements.   In  fact  the  files  of  that  Division  may  well 
be  considered  a  treasury  on  matters  relating  to  the  general  subject  of 
government  contracts  during  the  life  of  the  National  Recovery  Adminis- 
tration. Unfortunately,  however,  these  voluminous  files  were  in  such 
constant  use  that  it  was  impossible  to  get  sufficient  access  to  digest 
them  in  the  period  available  for  this  study. 

Another  source  of  information  that  was  discarded  was  the  files  of 
the  governmental  agencies  in  which  complaints  arose;  these  files  were 
equally  voluminous  and  far  more  inaccessible.   Still  another  source  was 
the  files  of  the  some  seven  hundred  code  authorities  pud.   of  the  many 
thousand  members  of  industry  who  were  affected  by  the  orders.   It  was 
quite  impossible  to  exjDlore  Ithese, 

There  remained  the  decisions  of  the  Comptroller  General  on  the 
Cases  arising  under  the  terras  of  the  ExecLitive  Orders,  which  were  in 
printed  form  and  accessible.   These  decisions,  although  few  in  number, 
were  more  far-reaching,  final,  and  vital  than  the  decisions  of  any  ad- 
ministrative officer.   They  formed  an  excellent  source  of  material. 
Another  accessible  source  of  information  was  the  various  contract  forms 
and  instruction  bulletins  issued  by  the  major  governmental  procurement, 
leading,  granting  and  spending  agencies,  which  set  forth  the  procedure  of 
these  agencies  in  connection  with  the  Executive  Orders, 

At  the  back  of  this  re-o5rt  will  be  found  a  brief  stat^  mt  of  the 
studies  undertaken  by  the  Division  of  Review, 

L,  C.  Marshall 
Director,  Division  of  Review 


March  9,  1936 
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REVlEv.  OF  STUDY  01^  RELATIONSHIP  Oi'  WA   TO  GOVERl^HENT 

CONTRACTS  AND  CONTRA.CTS  IFVOLVING  THE  USE  OF  GOVERN!,; bNT  iTJNDS. 

This  is  a  study  of  b   subject  vath  which  prpctically  all  administra- 
tive personnel,  of  the  NRA  had  some  contact  in  a  greater  or  lesser 
degree,   It  ras  a  feature  of  the  NRA  which  was  familiar  to  one  contract- 
ing and  purchasing  branch  of  every  agency  of  the  federal  government, 
to  (the  majority  of)  state  and  municipal  purchasing  and  contracting 
agnecies  using  iederal  funds,  to  practicallj''  all  members  of  industry 
and  to  the  public  in  general  (through  the  much  publicized  Ford  Case). 

NRA's  relationship  to  Government  Contracts  and  contracts  involving 
Government  Funds  was  primarily  based  upon  the  provision  of  two  Executive 
Orders  No,  6246  of  i\ugust  10,  1933,  and  its  successor  No,  6645  of 
March  14,  lz.-54,  both  of  '^hich  in  general  required  code  comnlipnce  on 
the  part  of  government  contractors.   The  .lajor  portion  of  this  study 
is  devoted  to  an  analysis  of  the  provisions  of  these  Orders  and  a 
study  of  certpin  aspects  of  their  administration.   The  remainder  of 
the  study  touches  briefly  the  background  and  provisions  cf  Executive 
Order  l-o,  6767  and  Administrative  Order  No,  X-4&,  both  of  "'hich  in 
effect  provided  for  limited  or  optional  exemptions  from  certain  code 
provisions  to  members  of  industry  when  bidding  to  Government  Agencies, 

No  attempt  has  been  made  to  conclude  whether  Executive  Orders 
6246  and  6645  were  successful  or  unsuccessful  as  a.  secondary  means 
of  enforcing  Codes  of  Fair  Co  .petition  and  the  President's  xS.e employment 
Agreement,  as  either  such  conclusion  -ould.  be  unsustainable  from  the 
facts  that  are  available.   Numerous  individual  examples  can  be  given 
to  sustain  either  holding,  but  any  attempt  to  evaluate  the  actual, 
not  tneoretical,  comDliance,  or  non-cora-oliance  involved  in  several 
billions  of  dollars  v/orth  of  contracts,  subcontracts,  or  sub-subcontracts, 
etc.,  subject  to  the  rrovisions  oi  these  Orders,  ^^'Ould  entail  a.  study 
and  investigation,  farbe/ono  th-,  necessary''  limitation;;  of  this  study. 

If  it  could  be  concluded  that  ever.yone  ^"ho  signed  a  com--  liance 
certificate  was  com-plying  and  continued  to  comnly  with  all  provisions 
of  each  Cod.e  to  which  he  was  subject,  and  that  the  only  violators 
of  the  provisions  of  the  Executive- Orders,  supra,  \"ere  those  whose 
contracts  were  cancelled,  or  were  recommended  for  canv^ellation,  the 
problem  would  be  resolved  to  more  or  less  a  mere  matter  of  simple 
arithmetic,  and  it  would  undoubtedly  be  found  that  the  Orders  ^-ere 
unqualifiedly  successful,   Tlie  writer,  how^ever,  is  unable  to  believe 
that  any  informed  person  would  accept  such  a  simple  formula  for 
determining  the  degree  of  success  of  these  Orders. 

The  most  that  the  wiiter  hopes  to  have  accomnlished  in  this  study 
is  to  have  shown  how  the  purposes  of  these  Orders  ^"ere  obstructed  by 
conflicting  statutory  re^mlations  governing  federal  purchasing,  un- 
coordinated inter-departmental-  administration,  and  by  the  rulings  of 
the  General  Accounting  Office,  and  as  a  result  of  these  findings  to 
attempt  to  find  means  to  circumvent  similar  difficulties  in  any 
future  comparable  regulations  either  through  Executive  Order  or  statute, 
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In  order  to  pvoid  conflict  with  existing  Governmental  Toarchasing 
statutues,  any  future  regulation  of  Govern:nent  contracts  attempting 
to  restric  bidders  and  contractors  to  a  certain  cIpss  or  classes  should 
have  the  force  and  effect  of  a  stutute  rather  than  an  Executive  Orcer, 
and  should  specifically  provide  for  the  modification  or  repeal  of  any 
existing  statutes  in  conflict  with  its  requirements. 

In  order  to  avoid  uncoordinated  inter-denartmental  administrative 
efforts  evidenced  throughout  the  various  agencies  of  the  Government 
by  the  varying  and  conflicting  compliance  certificates  and  contractual 
clauses  incorporated  in  the  Supplement  of  this  report,  some  one  agency 
should  be  designated  with  sufficient  authority  to  draft  the  clauses 
necessary  to  enforce  the  -nrovisions  of  the  regulation  in  all  contract 
forms  and  compliance  certificates  if  used.   This  agency  should  likewise 
be  delegated  sufficient  authority  to  make  findings  as  to  violations 
and  interpretations  of  the  rirovisions  of 'the  statute,  which  findings 
and  interpretations  should  be  made  binding  on  all  Government  Agencies, 
including  the  General  Accounting  Office,   ^ith  this  authority  and 
sufficient  personnel  to  prom-ptly  investigate  cases  and  make  findings 
on  all  alleged  violations,  it  is  believed  that  such  a  statute  would 
be  far  more  effective  in  accomplishing  its  purpose  than  were  Executive 
Orders  6246  and  6646, 
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CHAPTER  I 

INTRODUCTION 

Execiitive  Authority  over  Government  Contracts,  in  r^^^lation  to  the 
National  Recovery  Administration,  was  exercised  through  three  Presiden- 
tial Orders,  Executive  Order  6245  of  Au^st  10,  1933,  6646  of  March  14, 
19Z¥  and  6767  of  June  29,  1934. 

The  first  t^o   ord=;rs,  in  f^ener^l,  reouired  coTn-oliance  with  rodes 
and  the  President's  Reemrjloyment  Agreement  on  the  -oart  of  government 
contractors;  the  latter  order,  although  termed  p   modification  of  Execu- 
tive Order  6646,  was  in  fact,  a  modification  of  codes  containine:  iDrice 
Dosting  provisions,  inasmuch  as  it  permitted  members  of  industry  under 
those  codes  to  qiJ-ote  -orices  to  the  government  uv   to  fifteen  loercent 
"below  their  -posted  lorices  and  still  not  "be  in  violation  of  Torovisions 
prohihiting  sales  "below  xiostcd  trices. 

It  is  the  TDurDOse  of  this  reiDort  to  discuss  and  evaluate  each  of 
these  orders  se-oarately  and  to  attemiDt  to  analyze  their  "ourDOses,  accora- 
TDlishments  and  failures.   It  is  necessary  to  Qualify  the  a'oove  sentence 
"by  the  ^'^ord  "attemrit"  when  the  vast  scoToe  of  these  orders  is  realized, 
i.e.,  the  thous^-nd  of  firms,  the  tens  of  th'iusands  of  contracts,  "ourchase 
orders,  loans  and  grants,  and  the  "billions  of  dollars  which  ^ere  affected 
"by  and  su"bject  to  their  -orovisions.  Any  asGuraDtion  that  everyone,  who 
executed  a  com-oliance  certificate  or  signed  a  contract  containing  a  com- 
Toliance  clause,  '^as  coraDlying  with  all  provisions  of  every  code  to  which 
he  was  suhject  would  "be  most  naive,  on  the  other  hand,  a  totally  converse 
assumption  would  "be  most  unfair  to  all  persons  '^ho  acted  in  good  faith 
in  executing  such  contracts  and  certificates.  Any  attempt,  mor'^over,  to 
determine  or  even  estimate  what  Dorcentage  of  persons  executing  these 
certificates  and  contracts  were  com-olying  in  full  with  their  conditions 
would  te  futile,  therefore,  only  their  fxieoretical  effect  and  mechanical 
operation  can  "be  considered  in  this  study. 

Before  discussing  government  contracts  under  the  Executive  Orders, 
supra,  it  may  "be  well  to  slance  "briefly  at  the  Philosophy  and  Law  of 
government  contracts  prior  to  their  promulgation.   Theoretically,  the 
Federal  G-overnment  stood  in  the  same  category  as  did  a  private  citizen 
in  contract  matters;  practically,  that  was  not  the  case.   This  fact, 
plus  the  nearly  three  hundred  laws  applying  solely  to  the  contracts  of 
the  Federal  Government,  placed  federal  contract  law  in  a  class  "by  itself, 
and  a  very  important  one  at  that,  as  a  part  of  our  federal  system  of  juris- 
prudence. 

In  connection  with  federal  purchasing  statutes,  and  especially 
Revised  Statute  3709,  the  courts  have  held  that 

"the  agents  of  the  governrn'^nt  in  the  matter  of  advertising 

for  the  letting  of  contracts  have  no  discretion.   They  must 

accept  the  lowest  r3sponsi"ble  "bid  or  reject  all  and  readvertise."  (* 


(■*)   Scott  vc,  U.S.  44^  Q,   ^^   \  L,    504 
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The  ansT^er  to  who  is  the  "lowest  resDonsible  "bidder"  has  "been  dpo- 
dactivo  of  endless  liti<°-ation  in  the  courts  "but  has  been  suimarized  in 
Sutler  vs.  Drrst,  08   L.R.A.  ¥■''■'''   Serie?,  Page  655,  with  su-o-Dortin.?:  cases 
as  follows: 

"The  renernl  rule  as  deducted  from  the  case  is 
thrt  in  awarding  contracts  of  this  nature,  Duhlic 
authorities  are  vested  with  discretion  in  det'-^rmin- 
ins:  who  is  the  lowest  and  hest  "bidder,  and  their 
decision  will  not  be  interfered  ''^dth  by  the  courts, 
even  if  erroneous,  iDrovided  it  is  based  on  a  sound 
and  reaFonablf  discr-^tion  fo^-inded  on  facts  and  exer- 
^cised  in  good  faith  in  the  interest  of  the  Public, 
without  collusion  or  fraud  nor  corruption,  nor  from 
motives  of  nersonal  favoritism  nor  ill  will  and  not 
abused."  ;•    . 

One  of  the  eireatest  Droblems  faced  by  the  government  in  making  pur- 
chases was  the  necessity  of  guarding  as-ainst  unfair  or  corru-ot  uses  of 
his  TDOwers  by  the  nurfihasing  officer.  The  nature  of  this  danger  and  of 
the  legal  restrictions,  T^hich  as  a  cbnseauSnce  had  been  generally  thrown 
around,  the  authority  of  the  governm->nt  -ourchasin^  agen^ ,  are  in  the  large 
too  well  understood  to  be  re-oeated  here. 

There  is,  however,  little  doubt,  in  the  rnind -of  anyone  acauainted 
with  Torivate  -purchasing  by  large  corriorations,  as  to  what  would  be  the 
fate  of  a  private  iDurchasing  agent  who  awa^rded  all  contracts  to  the 
"lowest ■ responsible  bidder"  without  regard  to  the  numerous  other  factors, 
which  are  closed  to-  the  government  purfchasing  officer. 

The  philosophy,  of  governmental  contracting  prior  to  the  NRA.  was  to 
drive  the  hardest  bargain  possible  regardless  o"^  '^'hat  means  were  used  by 
the  otner  party  to  the  contract  in  fulfilling  its  terras.   The  result  of 
such  a  policy  obviously  forced  the  government  contractor  to  cut  costs 
wherever  and  whenever  possible,  and  more  times  than  not  the  easiest  cost 
to  cut  was  that  of  labor.   On  the  other  handj  this  policy  frequently 
attracted  as  bidders,  a  class  o"^  manufacturers  or  contractors  who  habit- 
ually exploited  labor  and  resorted  to  other  unfair  bup.iness  methods  in 
order  to  maintain  a  competitive  advantage  over  their  business  rivals. 

With  the  passage  of  the  FI"RA  and  ^he  Congressional  declaration  of 
policy  thereunder,  "to  eliminate  unfair  competitive  practices  -  -  to 
improve  standards  of  labor  -  ~"  it  immediately  became  apparent  that  the 
government  could  not  on  one  hand  promote  industrial  r-'^covery  by  advocating 
such  8  policy  for  industry  and  the  country  at  larg- ,  and  on  the  other 
hand  continue  to  deal  with  persons  r-^fusing  to  comply  with  this  policy. 

Tv/o  courses  were  op-^n,  one  being  to  change  or  amend  the  statutes 
regulating  government  contracts,  the  other  b-'dng  to  make  use  of  the 
extraordinary  powers  delegated  to  the  President  by  Congress  in  the  emerg- 
ency legislation  of  1933.   The  Administration  chos-e  the  latter  course. 
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CHAPTER   II 
EXBCUTI^/S  ORDER  6246 

A.  PROI.IULa.\TIOI?  OF  ORDER 

The  o.dministration' s  decision  to  require  code- coimDliance  of 
government  contractors  and  su"or)liers  ^as  made  early  in  July,  1933, 
and  Executive  Order  6246  was  issued  on  August  10,  1933, 

The  Philadel-ohla  Pu'blic  Ledger  of  Au^^ust  11,  1933,  carried  the 
following  statement: 

"The  government's  decision  thus  to  "bring  under  the  Codes 
all  contractors  dealing  viith   the  government  was  made  July  2, 
after  careful  examination  of  all  factors  involved  "by  Attorney 
General  Cumnings.   Mr.  Cu'nnings  Tjlaced  all  the 'facts  in  the 
case  before  the  President  yesterday  and  Mr,  Roosevelt  there- 
upon T^reparod  the  Executive  Order." 

The  Ne\7  York  Herald  Tribune  on  .August  11,  1933  carried 
this  statement:  ' 

"I^arvin  Mclntyre,  Assistant  Secretary  to  the  .'President, 
•  said  that  the  Order  covered  all  "oublic  works  and  suTD"olies 
contracts  for  the  government.   He  said  that  the  supplies  for 
v;hich  a-ppro'criations  were  made  in  the  Treasury-Post  Office 
Act  signed  "by  President  Hoover  on  March  3,  amounted  to  ahout 
$530,000,000  for  the  fiscal  year  1933  and  1934. 

"The  o-oinion  of  the  Attorney  General,  Homer  S.  Cummings, 
as  to  the  validity  of  the  Order  was  sought  and  he  affirmed 
its  legality  almost  two'r/eeks  ago." 

B.  ArALYSIS  0?  PROVISIOITS  0^  ORDER 

I.   AUTHORITY 

The  Order  was  drafted  by  viriue  of  the  authoritj/^- vested 
in  the  President  by  the  Act  of  Congress  entitled  "an  Act 
to  encourage  national  Industrial  Recovery,  to  foster  fair 
comTDetition,  and  to  'orovide  for  the  construction  of  certain 
useful  iDublic  works,  and  for  other  "Dur"ooses"  approved  June 
16,  1933  (Public  ITo.  67,  73d  Congress).   The  authority 
vested  in  the  President  would  appear  to  be  that  contained 
in  Section  10  (a)  which  "orovides: 

"The  President  is  authorized  to  prescribe  such  rules  and 
regulations  as  may  be  necessary  to  carry  out  the  purposes  of 
this  Title " 

It  should,  however,,  be  noted  'that  the  above  Section 
delegated  no  specific  authority  to  the  President  to  modify 
existing  government  contract  statutes  and  it  must,  therefore, 
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te   assumed  that   the  a'oove  Drovision  ^vas   interp'^eted  by 
the  Attorney  General  to   iiriDly   such  authority. 

2.  AGI^NCIES  AIH)   SUPPLIES  AFFECTED 

Section  1  of  the  Order  states: 

"Contracts  for  Supplies.  -  -  -  Every  contract  entered  into 
within  the  limits  of  the  United  States  ("by  which  is  meant  the 
48  States  of  the  Union,  the  District  of  Columbia,  the  territories 
of  Hawaii  and  Alaska,  the  Panama  Canal  Zone,  Puerto  Rico,  and  the 
Virgin  Islands)  by  the  United  States  or  any  of  its  agencies  or 
instrumentalities  for  su-pplies,  mined,  produced  or  manufactured 
in  the  United  States  as  contemrlatod  cy   Section  2,  Title  III,  of 
the  Act  a-oDroved  I>'iarch  3,  193i'',  entitled  'AH  ACT  M^-^J^iing  appropria- 
tions for  the  Treasury  pnd  Post  Office  Deioartments  for  the  fiscal 
year  ending  June  30,  19Z4,  and  for  other  our-posos'  (Public , 110.428, 
72d  Cong.),  excent  as  set  forth  in  the  -proviso  imder  paragraph  (a) 
below,  shall  provide  an,d  require  that:" 

It  should  be  noted  that  the  above  Section  specifies 
"supTolies"  as  contemolatod  by  Section  2,  Title  III,  of 
Public  ISfo,  428,  and  that  it  does  not  mention  "contracts  for 
construction,  n.lter3tion  or  repair  of  any  public  building 
or  public  work"  as  contemplated  by  Secti.on  3,  (a)  of  Title  III, 
supra.   It  is,  therefore,  reasonable  to  assume  that  the 
Executive  Order  was  o^ily  intended  to  cover  supply  contracts 
and  not  construction  contracta.   (*) 

3.  COIiPLIAlTCE.     (Shall   comply) 

Section, 1  (a)  of, the  Order  provides  that  on  all  of  the 
above  mentioned  contracts  for  supplies: 

"The  contractor  shall  comply  with  all  provisions  of  the 
applicable  approved  code  of  fair  competition  for  the  trade  or 
industry  or  subdivision  thereof  concerned,  or,  if  there  be  no 
approved  code  of  fair  competition  for  the  trade  or  industry  or 
subdivision  thereof  concerned,  then  with  the  provisions  of  the 
President's  Reemployment  Ar^reement  promulgated  \inder  authority 
of  Section  4  (a)  of  the  foregoing  act,  or  any  amendment  thereof, 
without  regard  to  whether  the  contractor  is  himself  a  party  to 
such  code  or  agreement: 

"Provided,  That  \7here  supplies  are  purchased  that  are  not 
mined,  produced,  or  manufactured  in  the  United  States  the  special 
or  general  code  of  fair  practice  shall  apply  to  that  portion  of 
the  contract  executed  within  the  United  States." 


(*)   Appendix  No.  60,  Section  1-C. 

(in  Supplement  in  NRA.  archives,  also  in  Addendujn) 
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The  alDOve  Section  onlj'-  required  that  contractors  shall  coiroly  ^ith 
the  ao  )lica"ble  Code  or  the  President's  Reen-jloynent  Ar;reenent.   It  did 
not  require  "bidders  to  the  ;';:overnnent  controcts  to  conily,  nor  did  it 
reauire  thr.t  {;overnnent  contrrvctors-  co;roly,  ^-jith  other  thon  the  "ap':)li- 
cr.hle  code".   The  Section  further  specif icall"'  str.ted  thr.t  such  coi.ipli- 
ance  should  he  "dthout  re:^ard  to  uhether  the  contrr.ctor  is  himself  a 
party  to  such  code  or  r  ;ree;aent."   In  other  ^--ords,  neither  signing  the 
President's  ReeiToloyjient  Agreenent  :ior  signing  andassentin. ;  to  a  code 
were  required  os  prerequisites  to  obtaining  contracts  Trith  the  govern- 
ment.  In  this  ^7oy  the  Order  limited  conplinnce  to  the  a.moujit  of  money 
actually  soent  by  the  government  for  suo-)lies  .-^s  contemplated  "by  Sec- 
tion 2  of  Title  III  of  the  Treasury  Post-Office  Act,  above  sentenced. 

4.  PENALTIES 

Section  1  (b) ,  the  Penalty  Clc?use,  provided  that: 

"If  the  contractor  fails  to  com-oly  vith  the  foregoing  provision, 
the  Government  maj^  ^y   ^rritten  notice  to  the  contractor  terminate  the 
contractor's  right  to  -oroceed  ^Tith  the  contr^-^ct,  rnd  xirchase  in  the 
o-oen  ma,rket  the  undelivered  portion  of  the  suj^lies  covered  by  the  con- 
trpct,  and  the  contractor'  and  his  sureties  shall  be  liable  to  the  Govern- 
ment for  any  e::cess  cost  accasidned  the  Government  thereby." 

This  Section,  by  making  cancellation  or  terminp.tion  of  contracts 
permissive,  apparentl;^  left  it  to  the  discretion  of  the  hepds  of  exe- 
ciitive  departments  and  agencies  to  decide  ^rhether  tliey  uould  cancel  a 
contract  for  code  or  P.H.A,  non-comoliaace.   It  rlno,  bu  f;  iling  to 
designate  <'in  agency  to  determine  non-corrroliance,  left  it  moot  as  to  hovr 
such  determination  should  be  iirde,  that  is,  whether  non-compliance  should 
be  determined  ^oy   the  courts  or  by  administro.tive  or  eicecutive  officers* 
It  also  left  it  most  indefinite  as  to  nho  shovild  determine  non-com- )liance 
with  the  President's  Reem-^lo:yment  Agreement  in  the  cases  of  firms  not 
parties  thereto  nor  subject  to  rn  p-^-orove:l  Code. 

The  final  -orovision  of  the  Order,  Section  2,  "orovided  that: 

"No  disbursing  officer  shall  be  held  liable  for  -  ny  payment  mpde 
under  the  provisions  of  the  foregoing  act,  or  any  executive  order  issued 
under  authority  of  that  act,  or  for  tho  unobligated  balrnce  of  any  over- 
payment involved." 

This  Section  merely  relieved  disbursing  officers  from  fiiy   individual 
responsibility  for  overpayment  in  event  of  cancellation  so  thrt  in  such 
an  event,  they  could  not  be  personally  liable  for  any  civil  action  ^.-hich 
might  be  taken  \)y   iDrrties  to  cancelled  contr'',cts« 
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CHAPT3R  III 

ADMIlTISrPATIOlJ  PIT  EXECUTIVE  ORDER  6246 

As  no  one  agency  or  department  wan  charged  v;ith  the  administration  of 
the  provisions  of  E'xecutive  Order  6246,  it  is  impractical,  if  not  impossible 
to  assemble  material  reposing. in  the  files  of  various  Government  Departments 
and  Agencies  relative  to  its  administration. 

Hov/ever,  as  the  paramount  crses  arising  under  its  provisions  eventu- 
ally found  their  va^r   to  the  General  Accounting  office,  these  cases  can  be 
studied  and  analyzed  through  Comptroller  General  McCarl' s  rulings  relative 
thereto. 

In  spite  of  the  provisions  in  the  Order  nhich  reouired  code  or  Presi- 
dent's Reemployment  Agreement  compliance  ^'yithout  regard  to  v/hether  the  con- 
tractor is  himself  a  party  to  such  code  or  agreement",  the  press  immediately 
circulated  the  impression  that  federal  contractors  \7ere  required  either 
to  sign  the  code  to  v;hich  they  v^ere  subject,  or  the  President's  Reemployment 
Agreement.   The  following  statements  ■'■/ere  carried  by  the  press  immediately 
after  the  issuance  of  the  Order:   Nev/  York  Herald  Tribune,  Au^ast  11,  1933: 
"All  United  States  supplies  must  be  bought  of  Code  firms."  The  Phila,delphia 
Public  Ledger,  August  11,  1933:   "President  orders  United  States  contractors 
to  sign  up  Codes.  All  firms  supplying  Government  goods  must  be  enrolled." 
New  Orleans  Tribune,  Aiigust  11,  1933:   "United  States  to  cancel  contracts 
of  firms  i.7hich  violate  or  refuse  to  sign  Codes. '^  Chicago  Tiail'/   Tribune, 
August  12,  1933:   "Uncle  Sam  buys  onl.}^  from  firms  having  Blue  Eagle." 

It  is  evident  from  these  statements  that  there  was  some  mil  sunder  stand- 
ing along  the  line  as  to  the  implications  of  this  Order. 

A.   cases'  ARISING 

1.   COiviPTROLLER  GEiTEEAL  (A-50713) 

As  further  evidence  that  this  Order  v;as  v/idely  mis- 
construed, the  Public  Printer,  under  da.te  of  August  24,  1933, 
v.-rote  to  Comptroller  General  i.icCarl  as  follows: 

"Your  advice  'is  recuested  an  to  whether  the 
above  low  satisfactory  bidder  of  12-^^  per  pound 
may  be  rejected  because  bidder  is  not  a  member 
of  the  NHA,  and  award  to  next  above  satisfactory 
lo\7  bidder  of  13^  per  pound  because  bidder  is  a 
member  of  iJRA,  and  also,  as  to  whether  this  procedure 
is  to  be  followed  b^r  the  Public  Printer  in  similar 
cases  if  and  when  they  arise." 

The  Comptroller  General,  under  date  of  Aijgust  31, 
1933,  replied  as 'follows: 
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"The  Quoted  terras  of  the  Executive  Order  of  August 
10,  193o,  do  not  require  th^t  a  bidder  or  a  contractor  v/ith 
■  'the  United  States  for  the  deliver^'-  ofp-.^ supplies  shall  he  a 
^Member  of  the  ilRA,  '  .as  expressed 'by  -^ou,  but  the  require- 
ment is  thr.t  OYery   contract  for  supplies  shall  contain  a 
stipulation  that  the  contractor  shall  coranXy   v;rth  the  appli- 
cable Code  of  Fair  Competition  for  the  trade  or  industry  or 
subdivision  thereof  concerned,  and  if  no  such  Code,  then 
v/ith  the  Presicent's  Reemployment  Agreement  'aTxthout  regard 
to  i/hether  the  contractor  is  kinself  a  party:  to  ^uch  Code 
or  Agreement ' .  The  contract  must  provide  that  in  the  event 
of  violation  of  such  stipulrition,  the  United  States  may 
terminate  the  contract "  {*)  '■ 

2,      COIvlPTHOLLEIl  G-EiraEAL  (A-47742) 

On  September  7,  1933,  there  v/p.c  issued  by  the  Adminis- 
trator, Federal  Smergency  Ad."aini  strati  in  of  Public  77orks,  to 
whom  the  President  had  theretofore  delegated  certain  of  his  au- 
thority under  Title  II,  of  the  Act  of  June  15,  1933,  Bulletin  No, 
51,  (**)  entitled  "Information  relating  to.' the  negotiation  and 
administration  of  contracts  for- federal  projects  under  Title  II, 
of  the  ITational  Industrial  Recover^'-  Act,"  and  the  re.  appears  therein 
a  Section  as  follov/s: 

"Section  55,   Requirements  -  -  (a)   No  bids  T7ill 
be  accepted  from  any  contro,ctor  who  has  not  signed 
and  complied  uith  the  applicable  Code  of  Fair  Compe- 
tition adopted  under  Title  I  of  the  National  Ind^is trial 
Recover]'"  Act  for  the  trade,  or  induT-tr^^,  or  subdivision 
thereof  concerned,  or,  if  there  be  no  such  Code  of  Fair 
Competition  who  he  s  not  signed  and  complied  vrith  the  pro- 
visions of  the  President's  Reemployment  Agreement." 

The  most  prominent  ca'^e  arising  from  the  provisions  of  the  above  men- 
tioned Bulletin  v'ar  tha.t  of  the  George  F.  Driscoll  Corn'oany,  who',  on  February 
28,  1S33,  submitted  a  bid  for  the  construction  of  the  Post-Off ice  Annex  in 
New  York  Citj/'.   No  award  was  made  s^.s  a  result  of  the  bids  submitted  on  the 
above  dates  and  on  S'epteraber  8,  1933,  additional  bids  "./ere  requested,  re- 
quiring compliance  in  accordance  with  the  above  mentioned  Bulletin.   On 
October  2,  1933,  the  bids  were  opened  disclosing  that  the  George  F,  Driscoll 
Company  '.jere  low  bidders  by  approximately  $112,000.   The  Driscoll  Company 
signed  the  President's  Reemployment  Agreement,  showing  the  date  of  execution 
of  same  as  September-  29,  1933.   This  Agreement,  however  v/as  not  received  in 
the  New  York  City  office  of  the  United  States  Department  of  Commerce  for 
filing  until  October  5,  1933,  and  its  envelope  showed  a  postmark  of  8:30 
P.L;.,  October  4,  1933,  G-rand  Central  Annex,  New  York.  ■  • 


(*)   Appendix  No.l,  Page  l-III  (in  Supplement  in  I'RA  archives)  13 
Comp.  Sen.  65(A-50713) 

(**)  Appendix  No,  3  (in  Supplement  in  NRA  archives) 
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A  complaint  v/as  filed  by  one  of  the  bidders  allef^in;^  non-compliance  with 
Executive  Order  6246,  and  on  October  5,  1933,  the  Driscoll  Company  was  noti- 
fied that  their  bid  had  been  rejected  because  they  were  not  a  party  to  the 
President's  Reemplo3'"raent  Agreement  on  the  daj^  of  submitting  their  bid,  and 
in  compliance  v/ith  PTj'A  Bulletin  No.  51,  Section  53.   The  Driscoll  Companj'-  immed- 
iately petitioned  the  court  to  obtain  an  injunction  restraining  the  Government 
from  av/arding  the  contract  of  this  work  to  any  bidder  other  than  themselves, 
and  on,  October  30,  1933,.  Justice  F.  D.  Letts,  of  the  District  Supreme  Court, 
issued  a  temporarj?-  injunction  restraining  Secretar;^/  "iToodin  from  making  any 
av/ard  and  set  a  hearing  for  November  3.   On  "November.  3,  the  hearing  v/as  post- 
poned to  ITovember  8,  but  in  the  meantime,  the  Secretary  of  the  Treasury 
wrote  the  Comptroller  G-enoral,   setting  forth  all  the  facts  and  requested 
a  ruling. 

On  November  8,  1933,  the  Comptroller.  .General  advised  the  Secretary  of 
the  Treasury  in  pert,  as  follows: 

"* "It  seems  unnecessary  at  this  time  to  determine 

whether,  as  urged,  the  provisions,  of  Section  53,  of 
Bulletin  No.  51,  Federal  Emergency  Administration  of  • 
Public  '.Torks,  so  go  beyond  and  supplement  the  law  a.s' 
to  be  vfithout  force  or  effect  under  the' ruld  stated' /  . 
in  numerous  casss,  including  United  States  vs.  200  '' -' _  f ;; " * 
Barrels  of  ¥hisi^%  95  U.S.  571;  United  States  vs.  Eaton,' 
144,  U.S.  677. 

"The  record  discloses  that  the  low  bidder  signed 
the  President's  Reemployraent  Agreement  on  September  29, 
1933,  and  that  said  Agreement  is  now  on  file  with  the 
proper  authorities.   It  shows  further,  by  report  of  a 
Government  Inspector,  under  date  of  October  11,  1933, 
that  said  low  bidder  'is  paj/ing  above  the  NBA  v/age 
scale  and  is  conforming  to  the  hours  thereof.'   Thus 
it  appears  not  onlj^  thp.t  the  low  bidder  ha.d  signed  the 
'.  President's  Reemployment  Agreement  before  bidding,  but 
that  such  bidder  is  complj^ing  with  the  covenants  thereof. 

"V/hen  there  is  considered  the  purpose  and  intent  of 
the  National  Industrial  Recovery  Act,  the  serious  condition 
sought  by  it  to  be  remedied,  and  the  President's  prompt 
action  thereunder,  v/ith  a  single  purpose,  to  secure  through 
patriotic  cooperation  \7ith  his  prograia  'by   employers,  in~ 
creased  wages  and  employment  for  those  out  of  v/ork.  It 
would  appear  out  of  line  with  the  Recoverj^  Program  and  far 
afield  from  the  high  plane  on  which  the  President  appealed 
to  employers  for  support  of  his  plan  to  deny,  for  other 
-  than  impelling  reason,  a  low  bic'der  for  public  work,  xiho   has 

in  the  vital  thir^gs  fully  cooperated  v/ith  the  President's 
plan.   No  such  rea^son  a^opears  in  the  instant  case. 

"In  the  light  of  the  facts  appearing,  and  the  appli- 
cable law,  it  is  hereby  decided,  the  appropriation  here 
under  consideration  is  not  available  for  pajnnents  under  a 
contract  for  the  public  v/ork  bid  upon,  v/ith  other  than  the 
bidder,  the  George  P.  Driscoll  Comioany.  "  (*) 

(*)   A-opendix  No.  1,  Page  IX-XVI  (in  Supplement  in  NRA  archives)  13 
9775  Comp.  Gen.  121  (A-47742) 


It   is   interesting-  to   olDserve    tliat   the   Comptroller  G-eneral,    in 
his   decision,    rvoidecl  mlin-  on   the  authority  of    the  Federal   Emer^'^ency 
Ac'iiiinistrator  of  Public  '.Torks   in  issuing  such  requirements  as  were    stated 
iii  Section  53,    of  Bulletin  !To.    51.      In  view  of  applicable  law  in   such  an 
instt'jice,    it   should,    ho-.-^ever,    be  noted  that   Section  53  was  applied  in 
this  instance    to   a  Public  'Torks   contract,    whereas,    Executive  Order  62'1-S 
only  included  contracts  for  "  supplies."  ( *)      It  raij;ht,    therefore,   be 
reasoned  that   Section  53,    of  Bulletin  ITo .   51,    was  an   independent  Aoxainis- 
trative  Order,    as   its   requireivients  were   a  complete   deviation  from   the 
requirements  and  scope  of    the  Executive  Order, 

3.      GOI.iPT:^LLER  GKIEEAL   (A-50815) 

Another  issue   arisin.;.-  under   the  Executive   Order  was  a  re- 
quest  from   the  Administrator  of  Veterans*    Affairs   directed   to    the 
Comptroller  General    as   to: 

"(l)    Pfhether   the   Veterans'    Administration 
may  accept  bids   for   the   delivery  of  milk  and 
crerua  at    the  Veterans*    Adxainistra.tion  Hospitals 
v.dthin   said  area,    at  prices  less    than   the  whole- 
sale price   sched.ule   as   set   forth  in  License   Series 
— License  Fo.    1    (Pomi  M-2) — issued  by  the   Agricul- 
tural  Adjustment  Administration  of   the  Department 
of  AgriQulture,    pjicl  (2)    whether  in  advertising  for 
bids   it  would  be  proper   to    insert    the   following: 
'Bids  not    in   conformity  -.dth  provisions  of  harketing 
Agreement   for  Lalk  and  Cretan,    Chicago  kilk   Shed,   pro- 
mulgated oy  the   Secretary  of  Agriculture,    under  au- 
thority of   the  Agricultural   Adjustment  Act  of  Hay  12, 
1933,    as   arnend.ed,    will   not  be    considered,'" 

The   Comptroller  G-enerol,   undier   dp.te   of  September  7,    1933, 
ad.vised   the  Adininistrator  of  Veterans'    Affairs  as   follows: 

"Hie   specifications   for  bids   for  furnish- 
ing milk  and  creaiTi  to    the  Vetereins'    Administra- 
tion Plospitals   in   Chicago    should  contain  a  noti- 
fication  to   all  bididers   substantially  as  follows: 

"The   attention  of  all   bidders  is  invited   to 
the   fact    that    the   contract   to   be   entered  into    for 
delivery  of  milk  and  creatn   to    the  Veterans'    Admin- 
istration hospitals,    as  herein   stated,    will    contain 
the   s t ipul a t i o n    tl::a t :    '  The   contractor   shall    com'nly 
with  all   provisions   of   the  harketing  Agreement   for 
Milk,    Ghica„go  Milk  Shed,    entered  into  between   the 
Secretary  of  Agriculture   andt  certain   contracting 
producers   and  contracting  distributors iii(**) 

The  underlined  phrase  of   the   ahove   dc-cision  of   the   Comptroller 
General    shouldi  be  ca.refully  noted,    in  view  of   subsequent  ruling  on 
October  10,    1933,    to    the  Postmaster  General    in   reply   to    the  follow- 
ing questions: 

(*)    Ap:')endix  IIo.    50,    Section  1-C  (in   Supplement   in  I^^IIA.  archives)  ^ 

(**)    Appendix  ho.   1,   Pages   IV  -V  (in  Suv.pleraent   in  'i''RA  archives)   13   comp. 
9775  Gen.   100   (a-51319) 
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"(l)  Assuming  tha.t  12(1;  xn  s  the  prevciliiv..'  f il].i.i,_^-' 
station  price,  as  vrell  as  the  "bidder's  posted  price,  state 
tax  includec.,  on  the  date  the  proposal  viss   submitted,  will 
acce-otance  by  the  Department  at  a  later  6.ate  result  in  a 
binding  contract,  regs.rdless  of  the  fact  that  tne  posted 
■  and  prevailing  rjrice  has  changed  in  the  meantime? 

"(2)   Does  the  proposal  of  the  Penn  Oil  Comps  ij   to  fur- 
nish at  2^  below  the  prevailing  price  contravene  the  condition 
of  compliance  with  the  applicable  approve  Code,  or  will  accep- 
tance by  the  Department  result  in  a  binning  and  enforce&.ble 
contract? 

"(3)   '.There  the  contract  contains  the  stipulation  reauired 
bv  the  President's  Executive  Order  dated  August  10,  1933, 
that  the  contractor  will  com/oly'  v/ith  all  TDrovisions  of  the 
applicable  approved  Code  of  Fair  Competition,  what  concess- 
ions as  to  reduced  rates  or  discounts  can  be  accepted  by  the 
Department  on  proposals  offered  by  vendors  for: 

"(a)   Service  station  deliver^,'-  bv  retailers? 

"(b)   Tax  tank  wagon  deliveries  hy   refiners  or 
wholesalers? " 

"(c)  Tank  car  deliver;/  by  refiners  or  whole- 
salers? " 

The  Comptroller  General's  reply  to  the  above  auestions  were 
in  pertinent  part  cas  follo\/s; 

"The  provision  of  the  Code  v/ith  reference  to  the  post- 
ing of  prices,  etc.,  do  not  apply  to  sales  to  the  United 
States.   See  Title  49,  Section  5,  United  States  Code.   See, 
also  Interst:;te  Corimerce  Coi..miGsion  Conference  Ruling  107, 
apTU'oved  Januarj^.  3,  1927,  and  Atchison,  Topeka  and.  Sante  Fe 
Railroad  vs.  United  States,  256  U.S.  205. 

"Section  3709,  of  the  Revised  Statute,  requires  pur- 
chases on  beha,lf  of  the  United  States  to  be  made  through 
competition,  and  bids  offering  to  the  Government  different 
prices  on  a  different  basis  rre  not  to  be  understood  as  in 
contravention  of  any  Code,  and  acceptance  of  the  low  bid.  ma.y 
be  accordingly;^.   In  other  \7ords,  the  a.doption  of  the  Code 
of  Pair  Competition  does  not  change  or  modify  the  heretofore 
existing  procedure  for  the  purchase  of  gasoline  for  the 
United  States  on  the  ba.sis  of  competitive  bids."  (*) 

The  following  excerpt  from  13  Comp.  Gen.  127,  to  the  Secre- 
to-ry  of  Agriculture  L^Tider  date  of  November  10,  1933,  might  also  be 
considered  at  this  time  in  connection  with  this  same  issue: 


(*)  Axjpendix  iTo.  1,  Pages  VI-VIII  (in  Suuplement  in  NRA  archives) 
13  Comp.  Gen.  100  (A-51319) 
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"Tlie  "orovisiors  6f  these  Codes  aporoved  03^  the 
President  "oursuant  to  statutor:/  p.uthoritv  ha'^'-e  the 
force  a:.^.d' effect  of  Ifiv.   lence,  the  rules  -governing 
the  constracti'^n  of  statutes  are  for  application  in 
construing  such  -orovir-io-ns.   Therefore,  under  the 
uell-ectatlished  rule  t-.\r.t  frienercl.   -^ords  in  a  statute 
do  not  include  the  Crover: .-le-.^-t ,  tue  Harhsting  Rules, 
Article  V-XIII,  of  the  Code  for  the  ]"otor  Vehicle  Re- 
tailing Trpce,  ^  ould  a'orie^.r  to  have  no  a^T^lication  to 
sales  to  the  Feceral  Qovernnent,   See  13  Cor.-o.  Gen.  65; 
Id:  76;  Id  100,  ai'"  authorities  t'lerein  cited.  (*) 

Also  the  follo'Tin':  ruling  of  t]'..e  Gonotroller  G-ener?l  to  the  Admin- 
istrator of  Veterans'  Affairs,  u--.der  date  of  January'-  2,  1934: 

"In  the  first  "olace,  tne  effect  of  saio  paragraiDh 
v'ould  he  to  require  the  United  States  to  ourchase  its 
sup-olies  at  the  orice  fir.ed  in  tne  ilar-eting  Agree'^ents 
Licenses,  and  it  "rs  neld  in  13  CorTO.  G-en.  100,  that 
Section  3709,  Revised  Statutes,  required  -nurchases  on 
behalf  of  the  United  States  to  he  n'^L'.e   through  conpeti- 
tion  and  that  hids  offering  to  the  Governnent  different 
prices  on  a  different  hasis  are  not  to  be  imderstood  as 
in  contravention  of  p,n-/  Code.   See,  also,  decisions  of 
Hove  lb er  10,  1933,  13  Co:ip.  Gerx,    127,  and  Ilovenber  14,  ' 
1933,  A-^1800.   Tile  san.e  ruling  aiD-^lies  to  I'arl'-eting 
Agree"ients,   The  ado'otio:.\  of  a  Code  of  Trir  Conpetition 
or  s.  iiarheting  Agreement,  fixing  r)rices  generally,  does 
not  change  or  viodify  the  heretofore  existing  legal  pro- 
cedure for  tlie  purchase  of  su'o^ijlies  in  behol_.f  of  the 
Un i  t  ed  Stat e s ; 11  ( **  ) 

The  Cop-otroller  General  appears  to  have  based  his  rulings,  supra, 
that  price  posting  provisions,  harheting  Agreeme-its,  etc.,  do  not  ap-oly 
to  sales  to  tne  United  Sta.tes  on  the  following  authorities  cited  in  13 
Conp.  Gen,  100.   Title  49,  Section  3,  United  Strtes  Code,  and  Atchison, 
Topeha  and  Santa  Fe  Railroad  vs.  United  States  2''"^6,  U.S.  205.   The  per- 
tinent part  of  the  former  reads  as  follorrs: 

" ( 2)   Pr':^7ment  of  Frei^-zht  .as  a  r)rerenu,isite  to  de- 
liver^'-. ICo  carrier  by  railroad,  subject  to  the  provisions 
of  this  Chaiiter  shall  deliver  or  relinquish  possession  at 
destination  of  an37-  freight  transported  by  it  until  a.ll 
tariff  rates  end  charges  thereon  have  been  paid  except  under 
such  rules  and  reg^j.la.tions  as  the  Conmission  may  from  tine 
to  time  ore  scribe  to  assure  promiDt  paj/nent  of  all  such  rates 


(*)   Appenc'ix  ITo.  1,  Poge  XXIII  (in  Supplement  in  NPA.  archives) 
13  Conp.  Gen.  132  (A-51738) 

(**)  Apr>endix  ITo.  1,  Page  XX}:iI  (in  StDr-le-^ent  in  :"RA  archives) 
13  Co:ip.  Gen.  181  (A- 50815) 
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a:ic'.  char;c;es  p^d..   to  prevent  unjust  discrimination:  Fro- 
viced.  That  the  'orovigjons  of  this-  para":ra-oh  shall  not 
"be  const:'"ued  to  -orohihit  any  carrier  from  extending 
credit  in  connection  ^itli  rates  anc^  charf-es  on  freight 
transported  for  the  United  States,  for  any  De-orrtnent , 
Bureau,  or  krewcrr   thereof,  or  for  any  State  or  territory 
or  -political  s^ -ihdl^'is^ion  thereof,  or  for  the  District 
of  Colunbia. " 

In  the  Atchison,  Topeha  and  Sante  Fe  Failroad  case,  Justice  Van 
Devanter  delivered  the  opinion  of  the  court,  the  oertinent  Dart  of 
nhich  is  as  follows: 

"Under  a  -orovision  (20?)  in  the  Interstate  Connerce 
Act,  the  United  S tastes  could  have  p.rra.nged  vith  the  com- 
pany for  a  different  and  reduced  rate,  if  the  company  na.s 
so  c^isposed  (llarch  2,  1889,  Chap.'  582,  22,  25  Stat,  at 
Larf:e  852,  Com-o.  Stat.  8595,  4,  Fed.  Stat.  Anno.  2d  Ed. 
Pa-;e  540;)  hut  that  was  not  done.   In  the  absence  of  such 
an  arranf^enent ,  the  con^Dany's  duty  to  the  United  States 
was  merely  that  of  serving  it  at  rates  no  higner  than 
those  a-onlied  to  individuals  for  lihe  trrns-nortation, 
(July  27,  13G6,  Chap.  278,  5,  14  Stat,  at  Large  205),  less 
s:'\'f   lawful  land-grant  deduction." 

25  Statute  a,t  Larq'e  862,  in  "pertinent  part,  reads  a.s  follows: 

"22.   SESTRICTIOhS:  IIITEHCILA..IOEi]3L2]  LILEAGS  OR  SCRIPT, 
(l)   Restrictions.   ITothing  in  t;..Lis  Cha-oter  snaJl  -orevent 
the  carriage,  storage  or  handling  of  propertjr  free  or  at 
redn.ced  rates-  for  the  United  States,  State  or  I'unicipal 
Governnents " 

It  ^.-ould  a-Doear  that  since  the  Interstate  Commerce  Statute  cited 
"by  the  Comptroller  General,  as  ■'.-'ell  a,s  the  statute  cited  hy  the  court 
in  the  Atchison,  To-oeka  and,  Sante  Fe  ca.se  -orovided  'bj   specific  exemptions 
that  credit  may  he  extended  to  the  United  States  and  that  the  United 
States  na;;'  mahe  arrangements  for  free  or  reda.ced  rates  v.-ith  carriers,  that 
in  the  ahsence  of  such  specific  exemptions  hy  Statute,  the  contrary  would 
he  the  ca.se.   The  general  rule  vrould  thas  ap'oear  to  he  tha.t  the  United 
States  is  not  exerrot  from  fixed  tariff  rates  unless  specific  exemption  as 
in  the  instant  cases,  has  heen  made,  and  as  no  such  specif ic  exemption 
was  -lade  under  the  Nationa.l  Industrial  Recovery  Act,  it  'a-o'iears  reasonahle 
to  assuie  that  n^  such  exera-ntion  of  the  United  States  from,  pricing  and 
marketin.^  "orovisions  of  codes  was  contenpla.ted  or  intended,   Ho^'^ever,  as 
no  cases  involving  such  holdings  of  the  Comptroller  Ge-neral  ever  reached 
the  courts,  the  legalit^r  of  his  holdings  rer.ain  moot. 

4.   COIIPTROLLER  GRITERAL  (A- 517.07)  (A-517oS) 

The  much  louhlicized  so-called  Ford  cases  ap-)ear  to  have  heen  the 
result  of  Administrative  misinterpretations  of  the  requirements  of  the 
Executive  Order,  i.e.,  the  necessit3r  of  bidrers  and  contractors  becoming 
parties  to  tl'.e  P.R.A.  ,  the  Autonohile  Code  and  the  ilotor  Vehicle  Retailing 
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Code.   The  Comptroller  G-eneral,  under  date  of  FoveVoer  10,  19^3,  in  rerily 
to  a  letter  from  the. Secretary  of  Agriculture,  as  to  TOiether  the  north- 
west liotor  Company's  (a  Ford  Dealer)  hid  should  he  rejected  hecause  the 
?ord  L'otor  Ccn-oany  had  not  affi relatively  assented  to  or  signed  the  Auto- 
mobile Code,  replied  in  "^art  ac  follor-s: 

"There  a-^y^ears  notliinr  in  the  Code  for  the  Automohile 
:.:anufacturin,'3  Industry  nor  in  the  Act  of  June  16,  1933,  supra, 
pursuant"  to  which  said  Code  was  adopted  and  approved,  to  re- 
quire that  nersons  or  firms  onr^ar^^ed  in  the  Industry  signed  or 
otherv/ise  affirmatively  si,f:nified  their  asr.ent  to  the  Apriroved 
Code,   On  the  .contrary,  it  sec-vis  clear  from  the  plain  terms 
of  said  Act  and  the  proceoure  under  v.'hich  cocoes  are  prepared 
and  e.pproved,  that  no  r.uch  signing  or  affirmative  assent  is 
necessary, 

"There  is  lihe'-ise  for  observing  that  there  appears 
nothing  in  the  Code  for  the  Kotor  Vehicle  Retailing  Trade 
to  requir...  tnat  persons  or  firms  engaged  in  cuch  Industry 
sign  or  other'"'ise  affirmatively  signifjr  their  assent  to 
such  Code. 

"The  fact  tiiat  the  Ford  I'otor  Compan;'-  may  not  ha.ve 
signed  assent  to  the  Code  of  its  Industry  and  incMcated 
that  it  intends  to  comply  nith  the  provisions  of  said 
Code  seem  not  controlling  here.   Until  it  i s  established 
that  one  suoj-jct  to  a  duly  aio-oroved  Code  of  Fair  Competi- 
tion has  violated  its  orovisions,  it  is  to  be  assumed,  as 
is  the  rule  respecting  any  larr,  that  the  orovisions  of  the 
Code  rill  be  duly  observed. "  (*) 

The  Comptroller  General,  in  a  similar  case,  under  the  same  date, 
advised  the  Secretary  of  CoT:imerce  that: 

"It  is  to  be  -nresu'-ied,  h'^vever,  that  all  Members  of 
an  Industr-"-  or  Trrde  for  vhich  a  Code  of  Frir  Competition 
has  heev.   aroproved  by  tiie  President  vill  comply  -dth  the 
"orovisions  thereof,  and  the  mere  fact  that  any  such  I'en.ber 
has  not  pledged  compliance  should  not  -nreclud.e  tlie  awarding 
of  a  contract  to  such  'Jember,  if  the  lo^r'est  bidd_er  and. 
otherv'ise  acceiotable, "  (**) 

Under  date  of  November  23,  1933,  the  Secretary  of  Agriculture  wrote 
the  Co:rotroller  General  that  i-.e  ras  in  receipt  of  a  letter  from  the 
Administr'-'.tor  of  the  ITPA,  d.ated  ITovenbcr  15,  in  which  his  Department  wa,s 
advised  t.iat,  "to  the  extent  of  the  Adjiinistration' s  informati-^n,  the 
Ford,  'iotor  Coripan:/  has,  save  in  respect  of  certain  technical  particular, 

(*)   Appendix  IIo.  1,  pages  }[^7II-XXIII  (in  Sv.p:)len_ent  in  NPA  archives) 
13  Comp.  C-en.  127  (A-51737) 

(**)  Appendir.  ITo.  1,  Page  XXV  (in  Supplem.ent  in  UFA  archives) 
13' Comp.  Gon.  132  (A-51738) 
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T/hiCii  are  considered  inmaterial,  conplied  satisfa.ctorlly  rdth  the  Code 
of  ?air  Conpetition  for  the  Autonohile  I'a.nufacturing  Industry,   To  tha.t 
extent  the  Departv^.e:it  ^''ould  a-opear  to  be  authorized,  under  your  decision, 
to  av/ard  the  hid  to  the  ITorthrest  ho  tor  Compj-'ny  of  Bethesda,  Maryland, 
exce-ot  for  the  fact  that  the  Adhiinistrator  novr  raises  the  further  question 
as  'to  the  prohahle  vio"^atinn  hy  the  I^Iorthuest  ilotor  Con-cam'-  of  Article 
IV-3,  Sections  1  and  2  of  the  hot  or  P.etail  Code,  for  the  reason  that  the 
hid  of  the  iTorthrest  ilotor  Con;oany  of  Bethesda,,  I'aryland,  if  that  con- 
■oany's  hid  is  i'l  fact  heloT-'  the  mini-ran  set  07/  the  hotor  Vehicle  Retail 
Code." 

In  reiDly  to  these  points  the  Conptroller  C-e-.ieral  acvised  the 
Secretar^^  of  A.S'ri culture  in  ;'-iart  as  lollov.'s: 

"The  hid  as  npde  is  a  responsioility  of  the  cidder. 
U'lder  the  provisions  of  Section  3709,  Revised  Statutes, 
contracts  for  su"0"'-)lyin^?  the  needs  of  the  various  activities 
of  the  Governnent,  exceot  as  othervise  specifically  "orovided 
'hir   lau  a.re  required  to  be  awarded  to  the  louest  responsible 
bidoer  after  -proper  advertisei'Ag:   and  v^hile  such  contracts 
may  contain  suitable  provisions  relative  to  compliance  v'ith 
ap-olicable  Codes  in  the  ;oerforna,nce  thereof  and  to  the  action 
to  be  tahen  under  the  contract  in  the  event  of  non-compliance 
thcrev/ith,  the  applicable  aiDpropriation  uould  not  be  available 
for  -oa^^aentr,  under  a  contract  avrarded  to  other  than  the  lo^''est 
responsible  bid6.er  because  of  any  assum-otion  or  Adninistrative 
deter'iinatio-^  that  the  -orice  quoted  by  the  Iof  bidder  was  so 
lo^^f  that  the  bidder  violated  a  Code  in  subnittin,?-  such  bid, 

"The  question  as  to  whether  a  bidder  violated  some  Code 
approved  pursuant  to  the  provisions  of  Section  3,  of  the 
ration?!  Ind^istrial  Recovery  Act  and  thereby  beccame  subject 
to  the  fine  prescribed  in  Paragraph  (f)  of  said  Section  is 
for  judiciaJ.  deternina^tion  and  not  for  consideration  by  the 
purchasing  or  contracting  'officer  in  the  awarding  of  a  con- 
tract." (*) 

It  can  be  rearJily  seen  from  all  of  the  above  rulings  of  the 
Comptroller  General,  that  the  intent  of  the  I]xecutive  Order  was  so  nul- 
lified and  wealiened,  that  it  beca;:e  innediatel^  necessarj''  for  a  ne^:' 
Executive  Order  to  be  '"ritten  which  would  circumvent  the  Comptroller's 
rulin-s  as  to  postevd  ;orices,  i.'arketing  Agreenents,  etc.,  as  "ell  as  re- 
ctifry  the  obvious  v/eaknesses  of  the  Order  itself. 


(*)  Ap-oendix  ho,  1,  Pages  XX^7I-:[XVIII  (in  Supplement  in  hRA  archives) 
15  Conp.  Gen,  159  (A- 51 73?) 
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CKAPTEH  IV 

EXI^CUTIVE  Ox^}EIl  6G46 

Early  in  November  1935   tlic  Acnictant  ITaticnal   Coiinoliance  Director 
drafted  an   executive  orcior   desifaiGu.   to    Guporsede   and   stren^;;;ti.en   tlie 
then  existinr:  ExfecMtive  Order  6'^AQ  v;liia.i,    as  'las   becii  pointed  out,    :.-ad 
all    out   conroletoly  fnilcd  p.z  a  coaDliance   instjn:^i'ient,.      In  Jojiuary  19-34, 
tliis  proposed  orc'cr  (*)    v/.^s    suoraitted   th-:ou::li   tlie  National  Ex-iiergency 
Co-'uncil    to    txiG  Attorney'-  (Tenoral    for  ay/nroval   and  ultiriiatc    cubraission   to 
the  President  for   si-naature  ,iuid-  pronnil cation. 

The  order  as  fincally   si.'xcd  "by   the  President  on  i.iarch  14,    1954 
as  Executive  Order  i^o.    S645  T.'a.s    substantially    the    same   as    that   submit- 
ted by   the  i'TIiA  v/ith   t..ie   e::ception  of   sev^^ral  rnino:::   chan-;;cs  of  little 
consequence   ar.d  one  major  deletion.      The   deleted   section  had  provided 
as  follows:  ••.■.■ 

"6.      heads  of  Departments  of  A'^encies  of   the  United 
States  hereby  affected,    s-'All  prepae   such  rules  and  re.-^^-u-      .     • 
lations  as  may  be  deened  neccssa;'."y   to    carry  out    the  pur- 
poses of   this  order  and  submit    the    sDiiio    to    the  llaticinal 
E:Ti.er.;:ency   Council   which  will    coorc'inate    the    zsxae  and  v/hich 
sh.all '  becone   effective  only    vi  th  its  approval   and  which  may 
prescribe   such  other  and  further  rules  and  regulations .ag 
may  be   deemed  necessrry  to   Carry  out'  the  purposes  of   this 
order," 

In  an  undated  and  unsi-jxied  memorandum  (**),    which   the  Assistant 
national    Compliance  Director  delivered  in  person   to   and  discussed  vdth 
the  Director  of   the  llatiohal-  Emergency  Couiicil  prior   to    the  promulga,- 
tion  of  Executive  Order  6646,    is   the   following  statement:     ■ 

"Tlie  Attorney  G-eneral  has  eliminated  from   the   executive 
order   the  provision  for  the   issuance  of  re;-:,nilations   to    'Ef- 
fect   the  purpose  of    the  order',      I   am  infon'ned   that  his   rea- 
son for   this  elimination  was    that    tl:.e  order  was    so- complete  and 
and  self-explanatory   that   rc-.-ulatiojis  v/ould  be  unnecessary. 

"This  viev/  merely  empha,sizes    the  ncoO-  of  uniform  reg- 
ulations,    hany  9f   tl\e  Departments,    uii informed  as   to  prac- 
tical  i'lRA  conditions,    \7ill    reach   tx'io    same   conclusion  as    the 
Attorney  G-eneral,      Each  will   attempt   its  own   interpretation 
resultin-g  in  confusion   to    the    contractors  and  in   the   adninis- 
tration  of   the   order." 

The   exhibits   contained  in   this   report   vhich  will   be   commented 
on  later   clearly  and   conclusively  illustrate    that    the  Assistant  "Tational 
Compliance  Director's  anticipated  fea.rs  v/cre  well    founded  and  fully 
realized, 

A,     LE&.AL   ISSUES. 

It  might  bo  well    at    this  point    to     ■■ive    some   passing   consideration   to 
the  validity  of  restricting  bidde'/s   to  'a  certain   clas;^   (Code   and  P.R.A. 
compilers)    solely  by  Executive  Authority, 

Tlie   Secretary  ofTJar,    on  May  26,    1909,    issued  a  circular  providing   that: 


)775       ^*'^    Appendix  Mo.   Ill,    (in  Stipplement   in  ViRA  archives), 
r**)    ATir^prirlix  "•■To.   1^2,    (la   Surnolement   in  ITRA   archives). 
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"To  contract  on  behalf  of  the  G-ovornment 
to  be  entered  into  directly  v;ith  any  corporation 
which  has  been  adjudicated  to  be  a  party  to  an 
unlawful  trust  and  monopoly." 

This  circular  was  issued  in  connection  with  a  joint  resolution  of 
both  Houses  of  Confrress  (34  Stat.  385)  which  dealt  with  purchases  of 
material  and  equipment  for  the  Pansima  Ca.nal  limiting  these  purchases  to 
articles  of  domestic  j.'roduction  and  m;anufacture,  to  be  secured  from  the 
lowest  responsible  bidder,  unless  the  President  deemed  the  bids  or  ten- 
ders extortionate.   President  Roosevelt  issued  an  Executive  Order  there- 
under.  The  Secretary  of  War  issued  his  circular  as  to  all  purchases  for 
the  War  Department. 

The  Attorney  General,  G-eorge  W.  Wickersham,  set  forth  the  test  of 
responsibility  and  decided  that  awards  hinged  thereon,  he  wrote: 

"The  mere  fact  that  a  vendor  of  goods  is  a  party 
to  an  unlawful  trust  or  com.bination  in  restraint  of 
trade  would  not  protect  him.  from  an  action  to  enforce  a 
contract  to  sell  and  deliver  goods,   ^'or  those  reasons, 
I  am  of  the  opinion  that  you  cannot  ignore  the  require- 
ments of  the  joint  resolution  and  Executive  Order  above 
referred  to,  to  award  the  contract  for  the  purchase  of 
m^aterials  and  equipm.ent  for  use  in  the  construction  of 
the  Panama  Canal  to  the  lowest  responsible  bidder,  simply 
because  such  bidder  has  been  adjudicated  to  be  a  party 
to  a  combination  in  restraint  of  trade  in  violation  of 
the  Sherman  An ti -Trust  Act." 

28  opinions  of  the  Attorney  G-eneral,  254. 

The  same  circular  formed  the  basis  for  another  opinion  by  the  Attor- 
ney G-eneral.  His  opinion  was  requested  as  to  whether  or  not,  as  prescribed 
by  the  circular,  the  adjudication  that  a  person  or  corporation  is  a  party 
to  an  unlawful  trust  or  monopoly  and  is  carrying  on  business  in  violation 
of  law  is  sufficient  to  exclude  such  person  or  corporation  from  eorapeti- 
tion  in  the  sale  of  supplies  to  the  Sovernment .  The  Attorney  G-eneral  ex- 
pressed the  opinion  that: 

"The  right  is  not  given  to  amend  or  enlarge  the 
law.   To  restrict  bidders  to  a  certain  class,  or  to 
exclude  a  certain  class  from  the  right  to  bid,  is 
not  within  the  provisions  of  any  existing  law.   If 
Congress  could  delegate  this  pov.'er,  it  certainly  has 
not  dene  so  by  the  statutes  herein  cited." 

28  opinions  of  the  Attorney  G-eneral,  389. 

In  a  more  recent  opinion  the  Attorney  G-eneral  of  the  United  States, 
under  date  of  June  21,  1034,  stated: 

"An  Executive  Officer  cannot,  'oy   his  regulations, 
alter  or  amend  the  law.   All  he  can  do  is  to  regulate 
the  mode  of  proceeding  to  carry  into  effect  what  Congress 
has  enacted." 
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Executive  Order  6646,  hov/ever,  was  promulgated  to  restrict  bidders 
to  a  certain  class  as  well  as  to  exclude  a  certain  class  from  the  right 
to  bid  without  any  specific  delegation  of  jower  by  Congress  to  the  Presi- 
dent to  warrant  such  exclusion  and  restriction,  unless  Section  10(a)  of 
Title  I  of  the  National  Industrial  Recovery  Act  can  be  construed  as  dele- 
gating such  authority. 

B .    AITALYSIS  0?  PROVISIONS  OF  ORDER. 

1.   BID  REqUIREIv:EnTS. 

Section  l(n)  and  (b)  of  the  Order  provides  that: 

(a)  "All  invitations  to  bidders  hereafter 
promulgated  by  or  in  behalf  of  any  executive 

■  .        department  or  independent  establishment  or 

other  agency  or  instrumentality  of  the  United 
States,  including  Government-owned  and  Govern- 
ment-controlled corporations  (all  of  the  fore- 
going being  hereafter  described  as  agencies 
of  the  United  States) ,  shall  contain  a  pro- 
vision to  the  effect  that  no  bid  will  be  con- 
sidered unless  it  includes  or  is  accompanied 
by  a  certificate  duly  executed  by  the  bidder 
stating  that  the  bidder  is  complying  with  and 
v/ill  continue  to  comply  with  each  approved  code 
of  fair  competition  to  which  he  is  subject,  and 
if  engaged  in  any  tmde  or  industry  for  which 
there  is  no  approved  code  of  fair  competition, 
then  stating  that  as  to  such  trade  or  industry 
he  has  become  a  party'  to  and  is  complying  with 
and  will  continue  to  comply  with  an  agreement 
with  the  President  under  Section  4  (a)  of  the 
National  Industrial  Recovery  Act. 

(b)  "No  bid  which  does  not  comply  v/ith  the 
foregoing  requirements  shall  be  considered  or 
accepted." 

It  should  be  noted  that  the  terms  of  the  above  Sections  of  this  Order 
go  far  beyond  those  of  Executive  Order  6246  in  that  they  require  all  bid- 
ders on  governm.ent  work,  including  suppoies,  construction  and  services, 
to  affirmatively  state  or  certify  that  they  are  complying  and  will  con- 
tinue to  comply  7/ith  ench  approved  code  to  which  they  are  subject,  and 
not  miert-ly  with  the  code  or  codes  applicable  to  the  particular  contract 
on  which  they  are  bidding,  or  if  they  are  not  subject  to  an  approved 
code,  then  that  they  have  "become  a  party  to"  and  are  complying  with  an 
agreement  with  the  President  under  Section  4  (a)  of  the  il.I.R.A. 

While  Executive  Order  6246  limited  compliance  under  its  provisions 
to  the  amount  of  mioney  actually  expended  by  the  Government  for  supplies, 
the  above  provisions  of  this  Order  extended  compliance  to  all  business 
operations  of  all  firms  successfully  or  unsuccessfully  submitting  bids 
for  Federal  contracts. 
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Section  1  (b)  was  drafted  to  circumvent  an  interpretation  of  the 
former  Order  by  the  Comptroller  G-eneral  in  the  G-oorge  F.  Driscoll 
Comx-any  case.  (*) 

2.  COIJTRA.CT  PROVISIONS. 

Section  1  (c)  of  the  Executive  Order  Provides: 

"All  contracts  and  purchase  orders  authorized 
by  any  a^^-eni'v  of  the  United  States  shall  contain  a 
provision  to  tne  effect  that  the  party  or  parties 
awarded  any  such  contract  or  purchase  order  shall 
comply  with  each  approved  code  of  fair  competition 
to  which  it  is  subject  and  if  engaged  in  any  trade 
or  industry  for  which  there  is  no  apioroved  code  of 
fair  competition,  then,  as  to  such  trade  or  industry, 
with  an  agreement  with  the  President  as  aforesaid; 
and  that  the  United  States  shall  have  the  right  to 
cancel  any  contract  for  failure  to  comply  vi^ith  such 
provision  and  make  open  market  purchases  or  have  the 
work  called  for  by  the  contract  otherwise  performed, 
at  the  expense  of  the  contractor." 

This  Section  somewhat  enlarges  the  requirements  of  the  similar 
section  of  the  previous  Order  by  requiring  com:pliance  with  each  code  to 
which  the  contractor  is  subject,  rather  than  the  code  applicable  to  that 
particular  contract. 

3.  SUBCOI^TRACT  REQUIRSIZE^JTS. 

Section  1  (d)  provides: 

"No  agency  of  the  United  States  and  no  Govern- 
m.ent  contractor  or  supplier  shall  hereafter  accept 
or  purchase  for  thy  performance  of  any  contract  or 
purchase  order  or  enter  into  any  subcontracts  for 
any  articles,  materials,  or  supplies,  in  whole  or 
in  part,  produced  or  furnished  by  any  person  who 
shall  not  have  certified  that  he  is  complying  with 
eadh  code  of  fair  competition  which  relates  to  such 
articles,  materials,  or  supplies,  or  in  case  there 
is  no  approved  code  for  the  whole  or  any  portion 
thereof,  then,  to  that  extent,  ^"ith  an  agreement 
with  the  President  as  aforesaid." 

Any  attempt  to  m.ake  an  analysis  of  the  literal  implications  of  this 
Section  would  result  in  such  a  pyramid  of  certified  compliance  that  it 
would  be  reduced  to  an  absurdity.   To  take  a  specific  instance,  if 
Carried  out  literally,  this  Section  would  require  a  general  contractor 
engaged  in  public  construction,  who  sublet  a  plumbing  contract,  to  ob- 
tain certificates  of  comipliance,  on  pipes,  as  far  back  as  the  metal 
mines  that  extracted  the  basic  metals  and  alloys  composing  them,  and  on 
each  other  item  including  the  red  lead  and  hem^p  similar  certificates 
wauld  have  to  be  obtained  back  to  their  natural  sources  to  the  extent 

^  ^  Appendix  No.  1,  Pages  XV  -XVl(ln  Supplement  in  N.H.A.  archives) 
r)r;75      13  Comp.  Gen.  121  (a-4774S')^; 
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that  such  sources  remained  within  the  United  States.   The  same  procedure 
would  be  required  for  each  and  every  item  of  the  hundreds  of  items  going 
into  a  single  building.   Fortunately,  in  administering  .this  Section  of  the 
Order  there  is  no  record  to  indicate  that  such  an  interpretation  was 
attempted,  and  in  practice  it  is  believed  that  only  the  immediate  subcon- 
tractors or  siippliers  were  required  to  certify  their  own  corajAiD.nce   as  to 
such  articles,  materials  or  supplies.   It  snould  be  noted,  however,  that 
in  spite  of  the  fact  that  this  Section  attempted  to  require  such  extremes 
on  one  hand,  it  f-dlod  to  make  any  provision  as  to  subcontractors  who 
furnished  "services"  in  connection  v/ith  the  general  contract,  in  addition 
to  the  furnishing  of  articles,  materials,  or  supplies. 

4.   LOANS  AND  &RAHT  REQUIREK'.EFTS . 

Section  1  (e)  of  the  Order  provides  as  follows: 

"The  foregoing  provisions  of  this  Order  shall 
likewise  apply  to  all  contracts  and  purchase  orders 
autnorized  by  any  State,  municipal  corporation,  local 
subdivision,  person,  or  corporation  in  connection  with 
projects  carried  out  or  to  be  carried  out,  wholly  or  in 
part,  with  funds  loaned  or  granted  by  any  agency  of  the 
United  States,  and  all  contracts  and  agreements  for  the 
making  of  any  such  loan  or  grant  shall  contain  a  pro- 
vision requiring  the  State,  municipal  corporation,  local 
subdivision,  person,  or  corDoration  receiving  such  loan 
or  grant,  to  comply  with  the  provisions  of  this  Order: 
Provided',  That  this  paragraph  shall  not  be  construed  as 
requiring  the  restriction  of  the  use  of  materials  to 
those  produced  v/itnin  the  United  States  nor  to  require 
price  differential  in  favor  of  such  materials." 

It  can  be  readily  seen  that  this  Section  of  the  Order  extended  its 
foregoing  provisions  to  grantees  and  borrowers  of  Federal  funds  under 
several  Acts  including  Title  II,  of  the  N.I.R.A.;  the  Acts  created  ajid 
amending  the  Home  Owners'  Loan  Corporation;  the  Emergency  Relief  and 
Reconstruction  Act  of  1932  as  amended,  and  the  Federal  Emergency  Relief 
Act  of  1933.   The  coverage  of  industry  by  this  Section  extended  into 
several  billions  of  dollars  worth  of  work  since  in  the  miajority  of  loans 
and  grants  the  Federal  Government  supplied  not  over  30  per  cent  of  the 
total  funds  involved. 

5 .   PENALTI ES . 

Section  2  of  the  Order,  the  Penalty  Section,  provided: 

"Any  person  falsely  certifying  as  to  compliance 
as  aforesaid  v/ho  submits  any  such  proposal,  bid,  con- 
tract, or  subcontract,  or  accepts  any  purchase  order, 
may  be  punished  as  provided  in  Section  10(a)  of  the 
National  Industrial  Recovery  Act,  oy   a  fine  of  not  to 
exceed  Five  Hundred  Dollars  ($500)  or  imprisonment  not 
,  .   to  exceed  six  months,  or  both,  and  in  event  of  any  such 
false  certification  by  any  such  person,  any  contract,. 
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subcontract,  or  lourcnnse  order,  to-  which- he  is  pfirt^'- 
~.  secured  by  or  in  furtherpnce  of  any  such  proposal  or 
bid  may  be  cancelled  by  the  other  party  thereto,  and 
the  unfinished  portion  thereof  completed  at  the  expense 
of  the  person  ^ilty  of  such  false  certification  and 
his  sureties,  if  any." 

It  shoula  be  noted  that  this  Section  ^ces  beyond  the  penalty  provis- 
ion of  Executive  Order  6246  by  invoking  the  penalties  provided  in  Section 
10(a)  of  the  Fational  Industrial' Hecovery  Act.   It  also  provided  a  means 
for  terminating  the  contract  of  a  person  who  at  the  time  of  submitting 
his  bid  wns  not  complying  or  had.'  not  comiplied  with  each  Code  to  which  he 
was  subject,  but  who  through  a  falsely  executed  certificate  of  compliance 
wrs  able  to  obtain  the -contract  o-n  which  he  was  bidding. 

6.  FRCVISIOI'JS  FOR  A.mMl'X3TRA.TI0N  OF  ORDER. 

Section  3  of  the  Order -provided: 

"Whenever'  a  dispute  shall  arise  beti-een  any  agency  of 
the  United  States  and  any  bidder,  contractor,  supyjlier,  or 
other  person  as  to  compliance  with  any  code  of  fair  com- 
petition or  v'ith  an  agreement  with  the -President  as  afore- 
. said  in  connection  Y^ith  any  proposal,  bid,  contract,  sub- 
contract or  purchase  order  mentioned  herein,- '  the:  Adminis- 
trator for  Industrial  Recovery,  or  such  agency  as  he  shall 
designate,  shall  decide  sue ii  dispute,-  and,,  for,  the  pur- 
poses of  action  und6r  this  Executive  order ,■  such  decision 
shall  be.:final  and  conclusive;,  but  the  determination  of 
such-  agency  of  the  United  States  .shall  be  effective  for 
all  purposes  rending  s'lch  decision." 

This  Section  in  providing  an  Administrative  Agency 'die legated  with 
sufficient  authority : to -make  final  and  conclusive  decisions  and  inter- 
pretations for  tne  purposes  of  action  under  the  Executive  Order,  corrected 
one  of  the  greatest  weaknesses  of  the  former  Order.,  It  also  removed  the 
necessity  of  ^waiting'  court  action  to  determine  compliance  or  non-compli- 
ance on  the  part. of  alleged  violations  of  government  contractors  or  bidders 
It  moreover  removed  from  the  various  agencies  of  the  United  States  the 
responsibility  of  trying  to  interpret  Code  provisions  in  som.e  seven  hun- 
dred codes  and  supplements  with  whicn  they  were,  in  most  cases,  to  say 
the  least,  unfamiliar. 

7.  ALL  CODS  PROVISIONS  APPLICABLE. 

Section  4,  of  the  Executive  Order  provided: 

"All  provisions  of  approved  codes  of  fair  compe- 
tition shall  apply  to  the  mailing  and  performance  of 
contracts  with  or  sales  to  agencies  of  the  United  States." 

The  intent  of  this  Section  was  obviously  aimiod  to.  circumvent,  if 
possible,  the  Comiptroller  General's  adverse  decisions  on  the  former 
Order  to  the  effect  that  price  filing,  marketing,  and  price  fixing  provi- 
sions of  codes  did  not  apply  to  s-iles  to  the  United  States. 

9775 


-  21  - 

8.   EXCEPT I on S 

Section  5,  of  the  Order  "provided  that: 

"The  Adrninistrr^tor  for  Industrial  Recovery 
may.  .mak€-, except  ions  in  specific  cases  or  otherwise 
iiiK^er.  this  Order  whenever  such  action  shall  "be 
recommended  to  him  "by  an  agency  of  the  United 
States  and  when  in  th-?  Judgment  of  the  Administra- 
tor justice  or  public  interest  vvill  best  be  served 
thereby." 

It  is  quite  obvious  that  it  was  anticipated  that  numerous  cases 
would  arise  v/here  it  would  be  impracticable,  if  not  impossible,  to  obtain 
the  required  compliance  certificates,  and  this  Section  provided  the 
necessary  means  for  handling  such  situations. 

Section  6  of  the  Order  merely  rescinded  any  provisions  of  Executive 
Orders  .6246  or  any  other  Executive  Order  vmich  might  be  in  conflict  with 
the  provisions  of  Executive  Order  6646. 
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CHAPTER  V 

API-- INI  STRATI  ON  OF  EXECUTIVE  ORDER  6646 

A.:  AGENCY  0?  ADF.ilNISTRATION 

The  first  action  taken  by  the  NRA  toward  administering  the  pro- 
visions of  the' Executive  Orrier  as  provided  in  Section  3,  of  the  Order, 
was  the  issuance  of  NRA  Office  Memorandum  of  March  30,  1934,  which 
directed . that :  ' 

"All  inquiries  as  to  explanation  and  application  of  Execu- 
tive  Order  6646  of  March  14,  1934,  requiring  G-overnment  contracts 
and  purchases  to  he  made  accordance  with  Code  requirements  should 
be  referred  to  Mr.  Frank  Healy,  Compliance  Division,  307  Lenox 
Building. 

"All  protestb  of  bids  submitted  to  or  contracts  made  with 
Governm»ont  Agencies  based  on  Code  violations,  or  as  being  con- 
trary to  Executive  Order  6646,  should  likewise  be  so  referred. 

"All  applications  for  exemiptions  in  the  operation  of  Execu- 
tive Order  6646,  under  Section  5  thereof,  should  likewise  be  so 
referred;  a  file  of  exceptions  granted  will  be  kept  in  the  Com- 
pliance Division  and  the  Code  Record  Section.   All  exceptions 
granted  will  be  promulgated  by  the  Administrator  through  the  Pro- 
curement Division  of  the  Treasury,  which  has  facilities  for  quick- 
ly informing  all  purchasing  and  supply  officers  of  the  Government. 

"All  interpretations  of  Executive  Order  6646  will  be  m.ade 
through  Mr.  Healy  in  collaboration  with  the  Legal  Division." 

Under  date  of  April  12,  1934,  NRA  Office  Mem.orandum  180,  pro- 
vided in  Section  4,  as  follows: 

"Frank  Healy  is  relieved  as  Assistant  National  Compliance 
Director  and  is  appointed  Chief  of  the  Government  Contracts  and 
Competition  Section." 

Thus  the  Government  Contracts  and  Competition  Section  of  the  Com- 
pliance Division  was  established  as  an  agency  of  the  Administrator  to 
perform  the  functions  required  by  Section  3  of  the  Executive  Order, 
with  the  exception  that  this  unit  was  not  delegated  the  final  author- 
ity to  recommend  cancellations  or  dismissals  of  cases,  which  function 
the  Administrator  never  relinquished  or  delegated. 

The  above  mentioned  memoranda  were  later  supplemented  by  Office 
Memorandum  No.  341,  of  March  1,  1936,  which  provided  as  follows: 

"The  Government  Contracts  and  Competition  Branch  of  the  Com- 
pliance Division  is  reconstituted  as  the  Governm.ent  Contracts 
Division  of  NRA.   The  Chief  of  the  Division  will  report  to  the 
Compliance  and  Enforcement  Director. 
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'".■"lie  powers  and  duties  of  the  G-overnment  3ontracts 
Division  are  as  follows: 

"(a)   To  mdce  decisions  as  to  compliance 
or  ncn-compli.njice  wit.',  any  Code  of 
Fair  Competition  or  Agreement  v;ith 
tlie  Fre-iident  on  t'.ie  part  cf  Emy 
person  interested  in  any  ;Tro"0(. sal , 
oid,  contract,  sub- con tract,  or 
purcliase  order  wit/iin  the  meaning 
of  Executive  Order  ITo.  5646,  or 
interested  in  pny   loan  or  transaction 
v/j.ereby  '-.lo  is  to  receive  directly  or 
indirectly  funds  loaned,  granted  or 
expended  by  the  United  States  or  any 
agency  thereof. 

(b)  To  make  exceptions  under  said  Execu- 
tive Crder  a.s  provided  in  Paragraph 
(5)  thereof, 

(c)  To  make  interpretations  and  to  teke 
such  other  action  as  may  be  necessary 
in  the  administration  of  said  Execu- 
tive Crder. 

(d)  To  study  and  reconunend  remedy  in  cases 
of  ccm;laints  of  government  competi- 
tion wit'-L  private  industry  ct.ier  than 
those  assigned  to  Division  YiO.    8. 

(e)  To  study  and  recom^nend  remedy  in  cases 
of  Code  Conflict  with  government  pur- 
chasing practices  or  statutory  restric- 
tion. 

(f)  To  maintain  liaison  with  other  govern- 
ment agencies  in  connection  with  the 
matters  referred  to  above. 

"2.   All  iiiatters  which  are  identified  as  falling  witbin  t 
L     the  scope  of  the  powers  and  duties  of  the  Government 
Contracts  Division  as  above  set  forth,  will  be 
immediately  forv/arded  to  this  Division  without 
action  thereon. 

"3.   General  interpretations  and  general  exceptions 

must  be  trans.i-iitted  to  tie  Administrative  Officer 
for  actual  approval  or  for  revievj  'o'j  him  prior  to 
appr^.val  by  the  Compliance  ana  Enforcement  Director. 

"4.   All  o tiler  exceptions  and  all  recominendation  s  and 
decisions  must  be  approved  by  the  Compliance  and 
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Enforcement ^Dtrnctbr  who   in  his  discretion  may 
utilize  the  facilities  of   the  Review  Division  prior 
or   subseauent   to  his_approY;il,      In  the  ahsence  of  ■ 
the  Complienco  and  Enforceraent  Director   the   sarne 
;imist  "be  approvod  by  the  Ji.(;...aiiii3trative  Officer. 

"5.  The  action  to  be  talcen  by  t-ie  Division  here-onder 
vdll  be  in  accordance  with  such  procedure  as  the 
Compliance  and  Enforcement  Director  ;iia.y  direct." 

The  procedure   estfiblished   oi^  this  Memorc?Jidum  remained  in  effect 
until  hay  27,   1935. 

3.      ORGAlIIZATICaT  AND  PIlCCSDaHa. 

1.      CASE  MD  PERSChN3L' STATISTICS 

The   oOVGrninent   Contracts  Division   subsequent   to  May  27,    1935 
made  a  statistical    survey  of   the   6578   complaints  against  government 
contractors  and  bidders  wliich  nad  been  filed  during   the   operation    of 
Executive   Orders   6246  and  6646.      Caie   of   the  compilations  made   in   this 
survey  discloses   the  following  relationship  between   tlie  personnel 
actually  assigned  to    the   examination  of  complaints  and   the  number  of 
complaints   received  per  month. 


Date 


April 

1934 

2 
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2 

aovern-      ( 

ment            ( 

June 

It 

3 

Contractsi 

Branch        ( 

'Ju.iy 
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of   Com-      ( 

pliance      ( 

'August 

It 

3 

Divi-          ( 

sion            ( 

^September   " 

4 

^October 

tt 

4 

[November 

It 

7 

'December 

It 

9 

'January 

1935 

11 

'Febraa.ry 

It 

13 

Govern- 

(l.iarch 

It 

20 

ment   Con- 

( 

tracts 

(April 

II 

23 

Division 

( 

of  ITRA 

(lAay 

It 

25 

Personnel  Examin- 
ing  Complaints 


Average  Cases 
Complaints   Per  Person 


85 

42.5 

128 

64.0 

236 

78.6 

201 

67.0 

240 

30.0 

268 

67.0 

292 

73.0 

351 

50.0 

415 

46.0 

537 

48.7 

511 

39.4 

628 

31  cO 

939 

40.7 

1,164 

46.5 

(*)  502  cases  showed  no  date  of  receipt. 
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The  above  tabulation  shows  that  the  average  number  of  complaints  per 
month  handled  by  each  individual  assigned  to  cases  varied  from  31  in 
March  1935  to  80  in  August  1934  and  tnat  during  the  period  from  May 
1934  through  October  1934  the  personnel  was  inadequate  to  h.andle  the 
volume  of  complaints  being  filed. 

Another  compilation  in  this  survey,  designated  Table  No. 3,  shows 
that  of  the  7579  separate  alleged  violations  4:9b  were  for  the  follow- 
ing three  reasons: 

No.  of  Alleged 

Violations  Percent 
Failure  to  file  prices            1,568  21 
Selling  below  filed  prices         1,291  17 
Failure  to  pay  code  assess- 
ments                           834  11 

This  same  compilation  further  shows  that  68^  of  the  separate 
alleged  violations  were  filed  by  or  through  code  authorities  and 
17.5  J  by  competitions.   The  remaining  14, dt   were  received  from  vari- 
ous sources. 

The  variation  between  the  number  of  respondents,  viz. ,  6578  and 
the  7579  alleged  violations  is  accountable  to  the  fact  that  in  many 
instances  several  specific  alleged  violations  were  made  against  one 
respondent. 

Table  No.  4  of  this  survey  indicates  that  6578  respondents  were 
alleged  to  have  violated  or  been  in  violation  of  their  code  or  the 
PRA  in  1941  biddings  and  on  2320   contracts.   80i  of  the  total  number 
of  respondents  were  on  bids  or  contracts  with  the  follov/ing  six 
governmental  agencies. 

No.  of  Alleged 

Violations     Persent 
>i.gri culture  (including 

Bureau  of  Public  3o£.ds)  340         5.1 

Federal  Emergency  Relief 
Admini  s tration 
Navy  Department 
Public  Works  Administration 
Treasury  Department 
War  Department 

80.5 

The  remaining  20/^  were  on  bids  and  contracts  with  twenty  or  more 
other  agencies. 

The  following  compilation  shows  the  disposition  of  the  6578  com- 
plaints received  by  the  Government  Contracts  Division. 


2,273 

34.5 

386 

5.9 

823 

12.5 

570 

8.7 

911 

13.8 
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DIS?05ITiai'   07   C..SE 


Sustained  ITo  ?Lecommonciation  116 

Con t ra c t   Cyxc el  1  d"!} i d r  x^ o c o/rrauondecl  23 5 

Bid  Rejection  Pecrmrr.ei^  t-.i.  285 

Bid  .Rejection  oi    Vcn'  .•.    t   Cancellr tlon  Recormnended  435 

Dismissed    (iior  fhj.lo\/:i n^  rc-apons)  3,493 

In3ufficienb  i!j77.d.^nce  556 

Contract   Completed  995 

I'o  United   S'Gote?   Ainds  145 

No  Violatiion  918 

1^0  ij.?ard  to   'Z.Q^'.j'  'I'J.ent  509 

^U.  1  B  i  d  s  R,e j  e  2  i  ■-■■  ■'  53' 

Reason   for  '."^i s:.i3 -.^ oal   I-iot    Shov;n  94 

Respoiident   .•':  ^Ado-f^T/  B^d.  10 

Complaint  '.'•l  ■:lid:\:.  ■;:'  85 

Asscssruent  Paid  35 

ITo  Jurisdiction  35 

ITo   Complaint  .411e;i;ed  5 

Otlier  Reasons  29 '            '         • 

Innuirn  es  7 

Pending  LLav  27,    1935  1.963 

JOl-}!,  6,578 


2.      PROCIilDURE 

Complaints  alleging  false   certification  and   Code  violation  on   the 

part   of  t;^overnment  t-.i/idors  and  contractors  originated  in  general   from 
tlie  following  sources:      competitors,    employees  and  code  authorities. 
Tliese  comolaints  'vor-:  f llc'i.  in   several   '.Tays;    a  competitor  miglit  file 
a  complaint  mvi    hhc    ^.C'.vchnsiji,;^  cificer  of   the  department  or  agency 
involved,    o::  ho  ::i:'. ^;-; !:   tile   it   througa  his   code  authority,    or  the  local 
or  State  j\TR,'..  Co:iiplio.nCc;  Office   or  directly  with  the  Government   Con- 
tracts   Oivibi'jii..        T'j';    j.nf  I'enuen  gT  >  ,    Cuo^olaints  '.?ere  filed  directly 
v/ith  fiepuxies  anA  as.s."  h"oant  depnj.t:'es  of    Uio   T.ndastry  Division. 

La'boi-   oomplaint'iri    i-ivoIT' i:r.g  government  contracts  v/ere,    in  general 
filed  di.iectly  with  tht;  llR-i  eithei'  through  local   or    state  offices  or 
directly   to  Washington f 

Code  Authoriuies,    in  go.neova'x;    bubm^'  otcd  tv^o   types  of  complaints, 
one  at   the   request   of  memhers  of   their  industry  ;.ga,inst  other  competi- 
tors,   the   other  on  i tb    :\rn.  he^ialf  "b^iCause   of   fp.ilure  or  refusal   of 
merahers   of   their  industry  to  pay  code  assessments,    furnisn   statistics, 
reports,    etc.  ,    as  re-"uired  hy  code  provisions. 

ViTnen  a  comvlciiiiw   e7enti'.o.:.ly  fomio,  its  way   to    the   G-ovorninant  Con- 
tracts Division,    it  was  docketed  and  the;  respondent  was  notified  of 
the  nature  of   the   com'olaint  and  given  an   opportunity   to  ^^resent  liis 
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side  of  the  case  or  refute  the  allegations  made  against  him.   Opportunity 
was  then  given  the  complainant  to  substantiate  his  charges  or  accusa- 
tions and  submit  additional  evidence,  when  necessary  or  advisable. 

It  then  became  the  responsibility  of  the  attorney  or  examiner 
assigned  to  the  case  to  form  an  opinion  from  the  facts  submitted  as  to 
whether  there  was  or  w-^.s  net  a  violation  as  alleged,  or  wiiether  addi- 
tional facts  were  needed  f roiH  either  the  complainant  or  respondent. 
Decisions  of  attorneys  a,nd  examiners,  both  as  to  s^jfficiency  of  facts 
and  conclusions,  were  reviewed  by  their  superiors  during  the  progress 
of  the  case  as  v/ell  as  when  it  was  completed  and  ready  for  submission 
to  the  Administrator. 

During  the  period  oi  investigation,  the  Government  Contracts 
Division  called  freely  upon  State. and  regional  offices,  as  well  as 
other  Governmental  agencies  for  field  investigation.   Not  infrequent- 
ly, these  agencies  were  requested  to  withhold  av/ards  pending  investi- 
gation and.  subsequent  recominendations  of  the  Government  Contracts 
Division. 

'i(hen   the  evidence  was  considered  complete  the  entire  file  on  the 
case  was  trajismitted  to  tne  assistant  deputy  or  deputj''  administrator 
in  charge  of  the  a.ppli cable  code,  both  for  his  opinion  and  the  opinion 
of  nis  legal  adviser.   Vfliile  these  opinions  were  entitled  to  and  did 
receive  weight  in  arriving  at  a  decision  in  tlie  case,  the  Government 
Contracts  Division  reserved  the  right  to  make   final  decision  prior  to 
submission  to  the  Administrator  or  the  N.I.H.B. 

Upon  the  completion  of  a   case  it  was  signed  by  the  diief  of  the 
Government  Contracts  Division  and  submitted  to  the  Administrator  or 
the  IT.  I.R.3.  for  e:pproval.   The  Administrator  never  delegated  author- 
ity to  anyone  to  give  his  approval  on  recommendations,  however,  the 
N.I.R.S.  delegated  its  authority  first  to  the  Administrative  Officer 
and  later  to  the  Compliance  and  Enforcement  Director. 

The  formal  recommendation  as  approved  by  the  Administrator,  or 
N.I.R.B.,  was  then  formally  transmitted  to  the  head  of  the  Government 
Agency  in  question  for  whatever  action  he  desired  to  take.   Such  ac- 
tion by  the  terms  of  tne  Executive  Order  was  left  wholly  to  the  dis- 
cretion of  the  head  of  each  Governmental  a,gency. 

C.   EXCEPTIONS  TO  6646. 

During  the  period  of  acbninistration  of  Executive  Order  6646,    a 
t'^tal   01    oigity-six  exceptions  from  its  provisions  were  prormilgated 
under  the  provisions  of   Section  5  of   the  Order.      All   exceptions  were 
granted  as   the  result  of   recommendations   of  gc vernmental   agencies, 
sixty-six  of  which  related  to    specific    transactions  and  the  remain- 
ing twenty  were  general   in  'nature   to    cover  situations  or  classes  of 
contracts.      Probably  t-ie   furthest   reaching  ones   in   the  latter  class 
were  Exceptions  IIo.    5  and  20  permitting  e.icrgency  and  open  market 
purchases  under  Eifty   (-J'-oQ)   Dollars   in   tne  former  and  One  Hundred   (OlQO) 
Dollars   in   the  latter  c^.^^e   to  be  m^.de   vrithout  obtaining  certificates 
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of   compliance,   where   their  ottainance  v/as  not  practicalDle  or  possible, 

'^ '      DI?I?'ICUI.,TI33  m  .•JDiilNISTlUTICN . 

Tlie  difficulties  in  administering  Executive  Order  6646  were  many, 
"but  can  be  divided  into   tv/o   general   classes,   mechanical   and   technical. 
Under   the  foraier   there  was   the  vital   element   of   time,    that  is,    the 
time  from  the  filing  of  a  complaint  to   the  time  of   submission   if  a 
formal   recommendation  bv  the  ITRA.  to   the  department   involved.      This 
element,    in  numerous  cases  gave  a  member  of  industry  violating  a  code 
sufficient   time   to  mrJce  complete  delivery  on  his  contract  and  obtain 
full  payment  for  same,    thus  completely  circumventing  the  purT)oses  of 
the  Order.      The   contributing  factors   to    such  delays  were  many,    and 
included  the  insufficiency  of  personnel   actually  handling  the  cases 
in   the  Government  Contrr'.cts  Division  and  the  insufficiency  of  evidence 
presented  by  the  complainants,   who,    in  many  instances  known  to   the 
author  were  business  men  with  little  knowledge  or  understanding  of 
what  constituted  pertinent  or  relevant   evidence  or  facts  necessary  to 
substantiate  their  accasaticns.      Their  complaints  were  usually  ulti- 
mate conclusions  of  law,    i.e.,    that   the   respondent  was  in  violation 
of  the  code,    rather  than   sufficient  facts   to  logically  arrive  at   such 
conclusion. 

Another  major  difficulty  was  presented  "oy  the   Codes   themselves, 
which  were   in  effect   statutes,    and  therefore,   had  the  force  and 
effect  of  law.      Tb-ese  codes,   however,   were  written  by  men  with  little 
or  no   experience  in  v/riting  law  and  were   in  many  instances   the   re- 
sults of  a  series  of  compromises  made  under  both  economic  and  ad- 
ministrative pressure.      The  results  of   such  compromises  were  often 
code  provisions  which  were  neither  definite  nor  precise. 

The  problem  thus  presented   tc    the   Government   Contracts  Division 
was  whether   such  provisions   should  be  interpreted  t  o  "save  the  code" 
by  reading  into   them  what  was  not  there,    or  whether   they  should  be 
interpreted  to  protect   the   Government  from  claims,    damage   suits,    and 
injunctions  v/hich  miglit  arise  from  contract  cancellations  based  on 
stretched  interpretations  of   faulty  code  provisions. 

The  punitive   effect  of   the  Order  was  further  immeasurably 
weakened  by   the  fact  that   the  decisions  of  the  Government  Contracts 
Division    and   the  NiLl  were  made  in  the  form  of  recommendations  which, 
it  is   safe   to   assume,    in  many  instances  were  not  enforced,    thereby 
defeating  the  effectiveness  of   the  Order. 

E.      E}CECUTION  OF  ORDER  BY  CrOVSMI.fflllT  AGENCIES. 

It  is   impost ant  in  this   study  to   review  the  manner  in  which   the 
Government  Agencies  and  Departments,    especially  the  leading  ajid  grant- 
ing agencies,    carried  out   the  provisions  of  Executive   Order  6646,    and 
also   to   examine   tjie  precise  regulations,    forms,    instructions   to  field 
offices,    certificates  of   compliance  and  contractual   clauses   employed 
for  that  jmrpose. 
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1.   P.W.A. 

First  to  be  c^ncidered  is  tlie  Federal  Emergency  Adrainistra- 
tion  of  Public  7/ork;s,  conimonly  known  and  referred  to  a  P. 7/. A.,  wl^ich 
under  Executive  Order  6.346,  had  issued  B-ulletin  No.  51,  "Information 
Relating  to  the  Negotiation  and  Administration  of  Contr;:.cts  for 
Federal  Projects  under  Title  II  of  tlie  National  Industrial  Recovery 
Act",  (*)  also  Bulletin  Nov  2  of  Seiotember  12,  1933,  (**)  which  was 
superseded  by  Eullctin  No.  2,  revised  March  3,  1934,  entitled  "P.  "/.A, 
Reguiremcnts  as  to  Bids,  Contractors,  Bonds,  and  Contracts,  Wage 
and  L'-'bor  Provisions  and  General  Instructions  as  to  Applications  and 
Loans  and  Grants"  (***);  P. "if. A.  61,  "Certificate  of  Compliance  with 
N.R.A.  in  Connection  with  P. ',7. A.  Projects",  (****);  and  P.W.A.  No. 51, 
United  States  Form  of  Contract. (*****) 

These  buJ.letins  and  forms  were  respectively  superseded  and 
revised  to  meet  tJae  requirements  of  Executive  Crder  6546  by  Bulletin 
No.  51  (revised  December  1,  1934)  (******);  "by  an  addendum  dated 
May  28,  1934  to  Bulletin  No.  2,  (****•-*);  and  latter  in  Bulletin 
No.  2,  revised  uarcli  1,  1935,  (*****>:=**);  by  p.. 7. A.  61  for  non-Federal 
projects,  (revised  l/Iarch,  1934  (*•  **v**m<*)  ;  g^^cL  P.W.A.  61-F,  for 
Federal  projects  (revised  I.iarch,  1934)  (**-=^*-^-^**) ;  and  P.W.A.  51, 
(Revised  July  18,  1934). 

It  should  be  noted  in  these  forms  that  here  a^ain,  (under 
Executive  Order  5646)  as  under  the  preceding  order,  P.V/.A.  went  be- 
yong  the  terms  of  the  Executive  Order  by  requiring  that  subcontrac- 
tors and  material  men  execute  P.W.A.  61  (revised  l.larch,  1934)  ^  (*=)-•*********  ^ 


(*)         Appendix  No.  3.  (In  Supplement  in  NRA  archives) 

(**)         Appendix  No.  4.  (in  Supplement  in  NRA  archives) 

(***)        Appendix  No.  9.  (in  Supplement  in  NRA  archives) 

(^****^       Appendix  No.  5.  (in  Supplement  in  NRA  archives) 

(*ri<**>ic^      Appendix  No.  2.  (in  Supplement  in  NRA  archives) 

(******)     Appendix  No. 19.  (in  Supplement  in  NR-.^  archives) 

(****^'**)    Appendix  No.  9.  (In  Supplement  in  NPlA  archives) 

(***'*"*"**)   Appendix  No. 28..  (in  Supplement  in  NRA  archives) 

(********''')   Appendix  No.  10.  (In  Supplement  in  NRA  archives) 

(*=^******=^*)  Appendix  No.lO-A(ln  Supplement  in  NRA  arcliives) 

(*'*'•  "^^  '^  '■•*'■****)(  I  n  Sup;ol  em  en  t  in  NRA  a  r  cli  i  v  e  s ) 

Appendix  No,  9,  Page  7. 

Appendix  No. 19,  Page  8. 

Appendix  No. 39,  Page  11-7. 

Appendix  No. 57,  page  6. 
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wnich  required  certification  of  compliance  with  eacli  code  to  v,'liich  he 
was  subject,  while  the  Executive  Order,  Section  1  (d) ,  only  required 
certification  of  comyli'ince  "v/ith  each  code  of  fair  competition  which 
relates  to  such  articles,  materials,  or  supplies"  as  the  subcontractor 
or  supplier  was  furnishing.   These  compliance  certificates  (P.W.A.  61) 
were  not  only  used  by  the  I'ederal  Emergency  Administration  of  Pablic 
Works,  but  also  by  othe."-  governmental  agencies  and  departments,  as 
well  as  States,  municipalities,  and  others  \ising  P. J. A.  funds  tnrough 
loans,  grants  and  allotments. (*) 

Practically  all  P. I. A.  forms  of  contract,  instructions  to 
field  officers,  etc.,  used  during  the  terms  of  Executive  Orders  6246 
and  6646  may  be  found  in  the  Appendix  from  Appendix  IJo.  2  to  Appendix 
No.  40,  inclusive. 

2.   F.E.H.A. 

The  Pederal  Emergency  Relief  Ad-ministration,  soon  after 
promulgation  of  Executive  Order  6646  issued  "P.iS.P.A.  l.ia.nuaA  Advance 
Bulletin  No.  2"  (**)  to  all  State  Emergency  Relief  Administrations  and 
State  Civil  sVorks  Administrations,  entitled,  "purchasing  and  voucher 
procedure".   Item  No.  4  of  tliis  bulletin  provided  as  follov;s: 

"Compliance  v/ith  IT.R.A.  Codes: 

"All  bidders  and  vendors  if  'paid,   witn  federal 
funds  are  required  to  sign  a  certificate  of 
'compliance,  with  Codes  of  Pair,  Competition, 
such  as  follows:.   "It  is  hereby  certified 
that  the  under sigTied  is  complying  y/ith  and 
will  continue  to  comply  with  each  approved 
Code  of  Pair  Competition  to.  which  he  is  sub- 
ject and/cr  if  engaged  in  any  trade  or  indus- 
try for  v.a.ich  there  is  no  approved  Code  of 
Pair  Competition  than  as  to  such  'trade  or  in- 
dustry ho  nas  become  a  party  to  and  is  ccmr- 
plying  with  and  will  continue  to  'comply 'With 
an  agreement  with  the  Presi.dent  under  Section 
4  (a)  of  the  National  Industrial  Recovery  Act, 
(President'  s  Reemplo;^mient  Agreement)  and  that 
all  other  conditions  and  reciui'rem'ents  of  Ex- 
ecutive Order  No.  6646,  dated  iiarch  14,  1934, 
are  being  and  v/ill  be  complied  wi'th, 

"Provided,  That  v/h ere  supplies  are  purchased 
that  are  not  mined,  produced,  or  manufactured 
in  the  United  States.  .  .  .  .  ' ". 


It  should  be  noted  that  this  certificate  only  required,  by 
reference,  that  the  provisions  of  Section  1  (d)  of  the  Executive  Order 
be  complied  with.   Tliese  instructions  were  soon  found  to  be  unsatis- 

(*)    (In  Supplement  in  NRA  archives).  Appendix  No.  14.   Appendix  No.  38, 
Page  6.   Appendix  No.  20,  Page  4.   Appendix  No.  30-A.   Appendix 
No.  39,  Page  I 1-7.   Appendix  No.  40,  Page  I 1-8. 

(**)   Appendix  No.  45,  (In  Supplement  in  NRA  archives) 
9775 


-  31  - 


factory,  and  on  l/Iarch  26,  1934,  "F.E.R.A.  i.ianual  Advance  Bulletin  :To.3(*) 
was  sent  to  all  State  S.H.A. '?  and  State  C.'^.A.'s  entitled  "Grants  and 
Dis"bursements  of  S.R.A.  Ii\inds,"   Item  1,  of  which  states  in  part: 
"Grants  of  j. S.R.A.  funds  will  he  made  to  tlie  States  from  time  to  time 
hy  the  Federal  Relief  Administrator  following  tne  roceipt  of  formal 
applications  from  the  Governor  of  tne  State. "{**)   Item  7  of  the 
Bulletin  provided  as  follo\7s: 

"ComjlianCw  ^.^ith  Executive  Order  No.  6646. 

"Under  date  of  Llarch  14,  1934,  the  President 
of  the  United  States  issued  Executive  Order 
6646,  which  requires  that  all  disbursements 
for  materials,  supplies,  etc.,  from  Federal 
f-imds  or  from  grants  of  Federal  funds  must 
he  made  ^^nly  for  mrchases  from  vendors  who  a 
are  complying  with  approved  Codes  of  Fair  Com- 
petition, or  in  the  absence  of  a  Code  then  com- 
plying v/ith  th_e  ?re'3ident's  Reemployment  .Igree- 
-^^nt  under  Section  4  (a)  of  tae  Nati'.nal  In- 


dus triax 


I*. r^r-v  Act. 


"Accordin;--'  to  the  terms  of  this  Executive  order 
its  provisions  shall  likewise  apply  to  all  ooiv 
tracts  and  purchase  orders  authorized  by  any 
State-,  iviunicipal  Corpor^ition,  local  Subdivision, 
person  or  corporation,  in  connection  T;ith  pro- 
jects carried  out  or  to  be  carried  out,  wholly, 
or  in  part,  with  funds  loaned  cr  granted  by  any 
Agency  cf  the  United  States'  .   T]-.ieref ore,  be- 
fore payments  may  be  made  out  of  E.R.A.  funds, 
vendors  must  submit  the  certificate  of  com- 
pliance F.S.R.A.  ,  Form  163. 

"The  purchasing  and  auditing  sections  of  the 
E.R  A.  must  ascertain  that  this  certificate  is 
obtained." 

The  vendor  certificate,  F.E.R.A. ,  Form  163,  (***)  required 
certification  that  "the  contractor  is  complying  and  will  continue  to 
comply  with  each  approved  code  of  fair  competition  to  v/hich  he  is  sub- 
ject, etc.,"  but  here  again  no  provision  was  made  for  subcontractors, 
or  suppliers  of  tne  vendor  as  required  by  Section  1  (d)  of  the  Execu- 
tive Order, 

The  deficiency  of  Bulletins  No.  2  and  3,  in  failing  to  re- 


(*)    Appendix  No,  46.  (in  Supplement  in  hR^l  archives) 

(**)   Appendix  No.  48.  (Application  Form)  (in  Supplement  in  NRA 
archives) 

(***)   Appendix  No,  46,  Page  4.  (in  Su/plement  in  NRA  archives) 
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quire  comT3liaiiCG  of  subcontractors  as  required  by  the  above  mentioned 
Section  of  the  Executive  Order  appears  not  to  iiave  been  corrected  until 
November  14,  1934,  v/hen  Gon-imunication  No.  4040  v;as  distributed  to  all 
State  Relief  Administrations  (*)  and  required  certificates  of  compli- 
ance from  not  only  persons  honoring;  relief  purchase  orders,  but  also 
special  certificates  from  persons  "producing  or  furnishing  materials 
or  supplies  covej.^sd  by  such  purchase  orders.  "(**)   The  latter  certifi- 
cate, (***)  hov/ever,  as  in  T.'iJ.A.    61,  when  applied  to  subcontractors 
and  sub- suppliers,  went  beyond  the   requirements  of  the  Executive  Order 
in  that  it  reouired  compliance  with  "eacn  code  to  v/hich  he  was  sub- 
ject" rather  than  compliance  with  "each  code which  relates  to 

such  articles,  materials,  or  supplies".   iiihereas  the  above  requirement 
went  beyond  the  terms  of  the  Executive  Order,  the  following  excerpts 
of  the  same  certificate  fell  short  of  the  requirements  of  the  Order," 

if  engaged  in  a  trade  or  industry  for  which  there  is  no  approved 

code  of  fair  comToeti  lion,  then  as  to  siich  trade  or  industry  with  an 
agreement  with  tbe  President  under  Section  4  (a)  of  the  National  Indus- 
trial' Recover^''  Act  (President's  Heemploymont  Agreement)",  in  that  they 
did  not  require  that  the  "undersigned"  had  "become  a  party  to,  ,../.... 
an  agreement  with  the  President ",  v;hich  condition  had  been  in- 
cluded in  the  vendor's  certificate  F.E.E.A.  Form  163. (****) 

3.   R.  ?.  C. 

The  Reconstruction  Finance  Corporation,  a  Federal  lending 
agency,  inserted  in  its  loan  applications  the  following  clauses  to  con- 
form with  Section  1  (e)  of  the  Executive  Order:  (R.  F.  C.  Form  11-198, 
Clauses  1  and  18:  (*****) 

"(1)   To  induce  E.F.C.  to  make  such  loan,  appli- 
cant represents,  warrants  and  agrees  as  follows: 
(l)  Applicant  is  complying  and  shall  continue  to 
comply  with  all  provisions  of  the  approved  Code 
or  Codes  of  Fair  Coi-ipetition  (and  of  all  applica-  ^ 
ble  regulations  and  Executive  Orders)  for  tne 
type  of  operation  being  conducted  by  applicant, 


(*)    Appendix  No.  46-,  Page  4.  (in  Supplement  in  NR.\.  archives) 

(**)   Appendix  No.  49.  (in  Supplement  in  NRA  archives) 

(^***\   (^jj^  Supplement  in  NRA  archives) 
Appendix  No.  50  -  ol. 
Appendix  No .  51 

(***"•'■)  Appendix  No.  46,  Page  4.  (in  Supplement  in  NRA  archives) 

(**'*='-^*) Appendix  No.  43,  Pages  1-3.  (in  Supplement  in  NRA 
archives) 
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or  for  the  subdivision  or  subdivisions  tliereof 
concerned:  or,  if  there  "be  no  such  approved  Code, 
has  signed,  and  has  complied  and  is  complying, 
and  shall  continue  to  couiply  with  the  provisions 
of,  the  President's  Reemployment  Agreement  (and 
of  all  applicable  roguJations  and  Executive  Orders) 
promulgated  under  authority  of  Section  4  (a)  of 
the  National  Industrial  Recovery  4ct,  snd/or  any 
other  Agreement  promulgated  by  the  President 
under  the  National  Industrial  ilecovery  Act." 

It  should  be  noted  that  tnis  clause  reiaired  applicants  for 
loans  to  certify  compliance  for  their  ovm  operations,  a  condition  not 
required  or  contemplated  by  the  terms  of  the  Exocutive  Order. 

"(18)   So  long  as  applicant  shall  remain  indebted 
to  R.F.C.,  applicant  will  comply  witn  tne  provi- 
sions of  the  Executive  Order  of  the  President  of 
the  United  States,  dated  l.iarch  14,  1934,  by  agree- 
ing that,  during  the  term  of  indebtedness:  (a) 
Ml   contracts  and  Orders  by  tno  applicant,  or  by 
his  general  contractor,  if  buy,    '^ot   macninery, 
articles,  materials,  or  services,  to  be  acquired, 
in  whole  or  in  part,  with  any  of  the  proceeds  of 
the  loan,  shall  require,  before  performance  or 
delivery,  a  certificate  signed  by  the  party 
awarded  such  contract  or  Order,  and  ''oy   all  con- 
cerns supplying,  directly  or  indirectly,  the 
aforesaid  machinery,  articles,  materials,  or  ser- 
vices, and  all  invitations  for  bids,  for  machinery, 
articles,  materials,  or  services,  to  be  acquired 
in  whole  or  in  part,  v/ith  any  of  the  proceeds  of 
the  loan,  shall  require  the  bid  to  .contain  a 
certificate  by  the  bidder  and  an  agreement  by 
the  bidder  to  obtain  a  certificate  from  all  con- 
cerns supplying,  directly  or  indirectly,  the 
aforesaid  machinery,  articles,  materials,  or 
services,  that  the  parties  signing  such  certi- 
ficate is  complying  with  each  approved  Code  of 
Pair  Competition  to  which  it  is  subject,  and, 
if  engaged  in  any  trade  or  industry  for  which 
there  is  no  approved  Code  of  Fair  Competition, 
a  certificate  as  to  sucn  tro.de  or  industry  it 
has  become  a  party  to,  is  complying  with  and 
shall  continue  to  comply  with  the  Agreement  of 
the  President  under  Section  4  (a)  of  the  Na- 
tional Industrial  Recovery  Act,  and/or  any  other 
Agreement  promulgated  by  the  President  under  the 
National  Industrial.  Recovery  Act;  and 

"(b)  Each  such  contract,  order,  or  invitation 
for  bids  shall  provide  that  the  applicant  or 
his  general  contractor,  as  the  case  may  be,  and 
this  Corporation,  shall  have  t^ie  rigat  to  can- 
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eel    sucii  contract  or  order,    or  tlie  contract  or 
order  executed  pursuant  to   sucli  invitation  for 
"bids,   upon  non-compliance  witli   the  provisions 
of   the  rforesaid  corbif icate,    and  to  rnakie   open 
market  purchases,    Ox^  have   the   services  called 
for,    oi:henvi:?o  performed,    at   the   expense  of 
the  party  to  \7h0m  the  contract  or  order  has 
"been  av/arded;    and 

"(c)      The  applicant  will   accept  no    such  machinery, 
articles,   materials,    or  services  mrsuant   to 
such  contract,    order,    or  invitation  for  bids, 
"unless   each  of   the   aforesaid  certificates  has 
"been  f urni sh ed .  " 

here   again   the  R.F.O.,    as  did   the  P.Vif.A.    and  F.S.R.A.  ,    re- 
quired code   compliance   of    subcontractors   and   suh- suppliers  with   "each 
approved  code  of  fair  competition  to  whicli  it  is   subject"    rather  than 
compliance   "with  each  code  of   fair  competition  which  relates   to    such 

articles,    materials,'   or   supplies" "    the   clause  also   rerruired, 

"concerns    supplying,- services"    to   certify  compliance,    a  require- 
ment which  had  been  overlooked  or  not   contemplated  by   the  Executive 
Order.      Similar  clauses  were  also   included  in'R.F.C.   Form  11-174, 
clause    (2)    and   (JO)    (*). 

R.F.C.    Form  S  18    (**)   which  provided   "It   is  hereby  certi- 
fied that   the  undersigned  is   complying  v/ith  and  will   continue   to   com- 
ply with   each  ap'oroved  code   of  fair  competition   to  which  he   is    sub- 
ject  "   was  required   to  be   signed  and   submitted  by  all  bidders 

with  all  bids   involving  expenditures  of  government  funds  whether   on 
Federa.1  or  non-Federal  projects,    and  similar  certificates  were   required 
to  be  executed  by  bidders,    sub-contractors  and  suppliers.     Here  again 
the  R.F.C.   form  v/ont  beyond  the   terms  of   the  Executive  Order,   whereas, 
in   their  form  R.F.C.    S-22(***) ,  the   requirements  v/ere  less   than   those 
of  the  Executive  Order  in    that   they  did  not   require   contractors  not 
subject   to  approved  codes   to  be  a  "party  to"   and  agreement  with   the 
President  under   Section  4   (a)    of    tae  hational    Industrial   Recovery  Act, 
but  merely  required  that   they   "comply". 

4.        H.O.L.C. 

The  Home  Owners'  Loan  Corporation,  Reconditioning  Division, 
inserted  the  following  article  in  its  Form  R  4  A,  "Reconditioning 
Agreement"  (****)  to  conform  v^fith  the  requirements  of  Section  1  (e) 
of  the  Executive  Order: 


(*)  Appendix  Ko.  44,  p. 1-3.  (in  Supplement  in  hRA  archives) 

(**)  Appendix  No.  41.  (in  Supplement  in  NRA  archives) 

(***)  Appendix  No.  42.  (in  Sup  . dement  in  NRa  archives) 

(****)  Appendix  No.  55.  (in  Supplement  in  NRA  archives) 

9775 


-    oo  - 


"Article  7.      Tlie   contractor  agrees   that   all 
materials  used,    aiid   tlioae  fur:iisliin^   same, 
shall   "be  from  those   conf oniiirii^^  to,    and  all 
labor   employed   shall  "be   in  conformity  with, 
all  provisions  of   the  appliCcT^hle  aporovod 
Codes  of  Fair   Co.npetition  for   the   trade  or 
industry  or   suhdivision   thereof  concerned, 
or, if    there  he  no   Code  of  Fair  Competition 
for   the  trade  or  industry  or   subdivision 
thereof   concerned,    then   such  other  governing 
regulation  of   the  ITR/l; 

"Provir'ed,   however,    that  v/here   supplies   are 
not  mined,    produced,    or  manuf;.cturel  in   the 
United   States,    the   special   or  general    Code 
of  Fair  Practice  will   apply  to   that  portion 
of   the  contract   executed  within   the  United 
States." 

It   should  be   observed   that   th.e  contractor  himself  v/as  not 
required  to   comply  with   "ea>.ch  approved  code  of   fair  competition,    etc., 
"a.s   set  forth  in   Section   1    (c)    of   the  libcocutive  '"rder.      he  v/as   only 
required   to   agree   that    "all   labor  employed   shall  be   in  confoiTtiity  with 
all  XJi*ovisiohs  of   the  applicable  approved   Codes   of  Fair  Competition." 
Trade  Practice  provisions  of   Codes  were  given  no   consideration  by  the 
provisions  of   this  article. 

Form  H  4-  j3    (*)   used  by  txie   .Reconditioning  Division  as  an 
agreement  with  the   contro.ctor  and  txic  HCLC  contains   the  following 
clause: 

"THB   CGNTFiACTOH  AGHEE3: 

5,      To    see   that  all   materials  used  and  furnished, 
and  all   labor   employed  bot.'i   sicilled  ?ind  un- 
skilled,   shall   be   obtained  from  persons   con- 
forming to   the  respective  applicable  codes,    or 
other  governing  and   effective   regulations 
approved  by  the  NUil;" 

This   clause  did  not  require   compliance   in  any  form  on   the  part   of   the 

contractor  himself,   he  was  only  required   "to    see   tJiat all 

labor  employed shall  be  obtained  from  persons   conforming  to 

codes" J    a  requirement  which   in   itself   is  meaningless   and  has  no    rela- 
tion  to    the   requirements   of   the  Executive  Order. 

The    "Owner-Corporation  Agreement"   Form  R  4  C    (**)    imposed  no 
condition  on   the  borrower  as  required  in   Section  1    (e)    of   the  Executive 


(*)        Appendix  Ho,    54.       (in    Supplement   in  UFA  arcliives) 
(**)      Appendix  No.    55.      (in   Supplement   in  UEA  archives) 
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Order. 

Form  H  5   "Agresment  by  Ownor   to   Ferforrn  Cwn    ."iiork    (*)    contains  a 
provision   reouiring  the  home   ov.ner  to   at^ree   to    ;iurchase  his  materials 
from  those  conforming  to   applicahla  x\iRi\.  codes,    a  condition  not   included 
within   the   requirements  of  Exocutivo  Order  6G46. 

Form  R  15  "Ccntractors  AjJ^lication"  (*'■'•)  contains  the  following 
clause:  "'Do  you  aQvee  to  comoly  wixh  the  application  {[governing  work 
of  this  character  as  approved  "by  the  National   Recovery  Administration?" 


(*)        Ap'^iendix  ITo.    57.       (in   3u  piemen t   in  IJR-i  archives) 
(**)      Appendix  llo.    58.       (in    3uy:^lement   in  iT19A  c^i.rchives) 
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5.      17AR  DEPAHTi.:E::T 

The  Adjutant  General »s  office  on  Tarcli  26,    10^4,    issued  on  in- 
struction  circular  entitled  "Codes   and  l.iarkoting  Agreements"    to   oil 
coi-Ts  Area  and  Dcpartnent   Commander e,    except   tne  Philippine  Lepartnient; 
Coniiandin,:;  Officers  of  Exempted  Stations;    Chiefs  of   Sup^oly  Ams,    Ser- 
vices and  Bureaus,    including  the   Chief  of  Finance   and   the   Chief  of   t.ie 
national   Guard  Bureau, (*)      This   circular  revoked  Circular  ho,    '--4-  c.ated 
Octo-uer  IP.,    1933;    Section  IV  arid  Section  V   Circular  ho.    53  dated 
Octohcr  19,    1933;    Section   I    Circular  ho.   1    dpted  Jrnup.ry  8,    1934  and  . 
Section  I    Circular  ho,   4   dated  Pehruary  8,    1954,    (**)    which  had  heen 
issiied  pursuant    to  Executive  Order  6245,      In   settin~  forth   the  applica- 
tion of  Executive  Order  6643    the   circular   statea  that   it   aTolied  to 
"rll    supply   contracts  and  construction   contracts,    formal    or  infoimal; 
open  market  purchasers  and  casli  transactions."      hov/ever,    it  failed   to 
state    that    it   included  contracts   for   services    suc'.i  as  pover,    lif-ht, 
telephone,    cleanin^^,    etc. 

Tiie   instructions   contained  in   this   circul-.r  were    supplemented  hyi 

AG  400.13  I.  h  of  April  5,    1934 

AG  400.13  I.  R  of  April  12,    1934 

AG  400.13  I.  P.  of  A-nril  24,    1934 

AG  '100.13  I.  H  of  ,:ay  1,    1934 

AG  400.15  I.  h  of  hay  10,    1934 

Tlie  latter   in   Section  2   stated: 

"The  provisions  of  Executive   Order  6646   dated  Larch  14,    1934 
are   applicable    to    the   sale   of   surplus  and   salvage  property 
hy   the  '.Yar  Department  agencies,    and  the  provisions  of   that 
order  will   he    complied  vdth  in  connection  with   sale  of   such 
property." 

Tliis  instruction  v,-as  later  overruled  by   the   Comptroller  General 
in  a  raling  addressed   to    the   Secretary  of  Agric'olture   dated 
hay  16,    1934  in  T^hi cIi  he    stated: 

"As   to   your   ouestion   (4),    you  are   advised   that  Executive 
order  of  March  14,    1934   does  not  apply    to    the    sale   of    sur- 
plus,   obsolete,    etc.   material:" 

V.'hether   the  Executive   order  ^7as   intended  to    cover   tlie   sale   of   sur- 
plus a.nd  obsolete  government  property  is  not  known;    however,    the  very 
terms  of   Section  1    (a)    and  1(c)    of   the   order   would  appear   to   refute    the 
contrary  and  unsupported  statement  of    t.ie   Comptroller  General.      Section 


(")    Appendix  ho.    66.    (In   Supplement   in  hPA  archives,    also   in  Addendimi) 

(**)    Ai^pendix  ho.    60    to   65    inclusive.    (In  Supplement    in  hPA  archives, 
also    in.  Addendum) 
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l(r,)   provisos   that  "all   invitations    to  V,idc.ers — shall    contain  a  pro- 
vision  to    the   effect    that  no  hid  will   ho   considered  unless  it   includes 
or  is  accompanied  hy  a  certificate,    etc."      Pc  sons   bidding  to  buy  from 
the   ^-Tovernment  a.rc  ""oidders"    in   the    S'-^ae    sense   as  persons  "biddin/^   to 
sell    to    the   rjovernmcnt.      The  rj-ecutivc  Order  fails   to   exclude  persons 
biddin."   to  lour.^chase   r.'overnment  property,    therefore,    the   r^-eneral    tciTa 
"bidder"    \?ould  certainly  appear   to    cover  both  classes.      Farther  Section 
1(c)   p ro vi  de  s   that  i 

"All    contracts  and  r^ur chase  orders  autborized  by  any 
agency  of   the  Uniteo.  States    shall    contain  a  provision 
to    the   effect    that    the  party  or  parties  av/axdcd  any 
such  contract  or  pu:^chaae   order   sj:all   ccnply  with  each 
approved  code  of  fair  compeT:itlonj    etc." 

It   cannot  be   arg^ied  that    the^  \7ord  "contracts"    only  meai^s   contracts    to 
buy  and  excludes   contracts   to    sell. 

On  June  21,    195^^  and  instructions   circular  was   issued  by   the  -'Ad- 
jutant  General's  office   revising  and  comoiling  all    instructions    then   in 
effect   relating   to  IThA  codes   pad.  AA.1  mar'.ceting  agreements  as   affecting 
War  Department  procurement  procedure. (*)      Among  other   things   it   cont?J.ned 
the   Comptroller  G-eneral's   luling  .regarding   the  dale  of   surplus  or   sa.l- 
va.ge  property,  ( *■■■)      This   circjlar  "wrs   from   time  -  to    time   njnended  by  17 
supplementary  circulars  ■.-■lich   contained  excei^tions  and  other  pertinent 
information  and  ins-cructionsA  *'•'*,) 

As   a  vdiole    tl'-'Ose   cir^^culars   issued  hy   the  War  Department   through 
the  Adjutant  G:-encr':Ju' s  cf.Tlce    seem   to  have  had  a  clearer  picture  of    the 
iI2A  and  to   have    de ■'•:■. p. tec.  less  from   the   exact   terms  of  Sjxocutive  Order 
6645    thaji   similar  instrc.ctions   issued  by  any  other  government  departuient 
or  agency  whose   forms  have  been   collected  for   this    study. 

F.      PARAl.Om'T   "ASJIS  AHISING- 

1.      N0R1£:-SST  iJOTOH  COliFAOT  CASE 

Again  as  under   the  previous  Order   the   first   case  of  major  importpaice 
to  a.rise  was    that  of    tj.e  ITorthwest  rioter   Company  of  Bethesda,   iiaryland, 
a  Pord  agent.      In   ros^oonsc    to   a^-  advertis-ement  of   the  Department  of   Oonrierce, 
dated  i.iarch  30,    193-J:,    txie  i'orthwest  iiotor   Company  submitted  a  bid,    con- 
ditioned by   the  mimeographed  letter  as   follows-: 

"There  will   be  no    subcontractors   in  connection 
with  any  contract  bidder  may  engage   in  under 
thin  bid,    and  no  manufacturer  will    in  anywise 
be  a  part^-  to   any   such  contract.      The  bidder  is 
submitting   t:iis  bid  entirely  upon  its  own  respon- 
sibility'" and  no  tiling  contained  b.erein,    or  in 
the  bid  filed  herewith  or    tne  alternate  bid 
filed  herev.'ith,    is   in  tiny  manner  or  degree  bind- 
ing  on   the  Ford  Lotor  Cpnpany,    a  Delawa.re 


(*)   Ap-oenr.Lix  ho,    72  (in   Supplement    in  i'HA  archives,    also    in  Addenduin. 
(='-:0   Appendix  Ho.    72,    Section  4   (c)    (in  Supplement   in  ITHA  Archives,    also 
in  AddenduTi) 
(***)   Appendix  No. 78   to    89   inclusive. ( In  Supplement   in  hRA  archives  rlso 
9775         in  Addendum) . 
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corporation.   The  llorthnest  Kotor  Corroajij''  has 
no  authority,  e^rprensed,  inferred  or  inplied,  to 
act  for  or  "bind  the  Pord  iotor  CoLviaiiy. 

"The  "bidder  ia  a  neralDer  of  the  ''.R.A.,  has 
complied,  is  cor.plyinc,  aJid  rill  continue  to 
conply  uith  all  its  larrrol  provisions.   It  can 
make  no  representations  respecting  any  of  the 
various  manufacturers  nho  have  any  part  in  the 
manufacture  of  materials  and  equipment  offered 
in  this  "bid,  and  cannot  bind  itself  that  all  of 
such  nsiiufacturers  are  complying.   Bidder  has  no 
means  of  knowing  whether  or  not  they  are,  and 
such  a  requirement  would  he  unfair  and  unjust. 
The  lavr  has  means  of  enforce: ■■ent  and  "bidder  can- 
not contract  with  the  Government  to  see  that  the 
law  is  enforced;  it  can  malre  assurances  only 
insofar  as  they  relate  to  the  "bidder,  and  such 
certificate  as  "bidder  executes  v.dll  relate  c;':ly  to 
"bidder. 

"In  viev;  of  the  Executive  Order  6646,  dated 
Larch  14,  1934,  "bidder  has  suh^iitted  its  "bid.   In 
connection  with  said  Executive  Order  "bidder  feels 
it  is  subject  to  the  following  interpretation, 
and  if,  and  only  if,  such  interpretation  is  con- 
firmed "by  competent  authority,  then  "bidder  su"bmits 
for  consideration  its  altemctte  "bid.   TJie  alter- 
nate "bid  is  su"bmitted  -ander  the  following  interpre- 
tation: 

"1.   That  "bidder  is  required  to  su'bmit 
certificate  of  compliance  only 
insofar  as  it  relates  to  "bidder. 

2.  That  requirem.ent  that  "bidder  furnish 
certificate  on  the  jDart  ol  the  5,000 
or  more  raDJiufacturers  whose  products 

-  go  to  make  the  component  parts  that 
constitute  a  motor  vehicle  of  the 
tjrpe  "bidder  proposes  to  furnish  under 
this  hid  is  impractical,  -unfair,  un- 
just and  against  the  interests  of  the 
Government  and  all  a^ualified  bid.ders, 
and  is  repugnant  to  tiie  statutes 
governing  Government  purchases,  and, 
therefore,  is  not  a  lavrful  requirement. 

3.  Bidder  recognizes  a.s  controlling 
rulings  of  the  Comptroller  'General  of 
the  United  States  that  general  language 
in  a  code  respecting  discounts  does  not 

.  apply  to  the  G-overnm.ent ,  and,  therefore, 
in  quoting  the  Government,  "bidders  may 
quote  less  than  full  list  price  without 
violating  the  Code  of  Pair  Competition 
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for  the  rotor  ''.■ehicle  Retailing 
Trade.   If  thia  interpretation  of 
iDidder  is  not  accepted  oy   conpetent 
authoritj?-,  then  bidder  t)  rot  est  s  the 
consideration  of  any  "bid  received  from 
an:'  bidder  quoting-  less  than  ?:.ist  price. 
Article  IV  of  Code  of  Fair  Conpetition 
for  the  hotor  Vehicle  Retailing  Trade 
states,  ''ilo  dealer  shall  sell  a  nevr 
car  at  retail  to  a  consiiner  for  less 
thnn  factorv  list  price  **********i; ; 
therefore,  cay   sale  to  the  C-o\^ernment, 
a  consimer,  is  a  retail  sale  and  all 
bids  at  less  than  list  price  v.^ould  be 
in  violation.  Any  seller  to  the  Govern- 
ment ~  uhether  he  be  npxiufacturer  or 
otherwise  —  is  engaged  in  retailing 
uhen  he  sells  to  the  G-ovemment,  and, 
therefore,  is  subject  to  the  provisions 
of  the  Code. 

"Bidder  talces  the  further  position  that  there  be- 
ing nothing  in  the  ITational  Industrial  Recover^'-  Act 
naZiing  codes  of  fair  conpetition  under  such  Act  ap- 
plicable to  the  Jederal  Crovernnent,  there  is  no  auth- 
ority contained  in  said  act  to  nal:e  such  codes  applic- 
able, either  by  inference  or  by  Executive  action. 
Any  attenpt  to  do  so  ^/ould  be  an  invasion  bj--  the  exe- 
cutive of  the  legislative  brsjnch  of  the  Government, 
and,  therefore,  vrould  be  void.   To  assuiie  that  codes 
promulgated  under  the  Act  are  ppolicable  to  the 
Federal  Governraent  nould  result  in  the  creation  of 
t'70  classes  of  bidders  on  automotive  equipnent  de- 
sired by  the  Government,  as  manufacturers  would 
attempt  to  bid  under  one  code  and  the  dealars  viould 
attem^^jt  to  bid  under  another.   This  nould  give  the 
manufacturers  an  "unfair  advantage,  contrary;-  to  the 
principles  set  forth  in  Section  3  of  the  Act,  and 
also  contrary  to  piiblic  policy.   Such  an  attempt  to 
raalre  these  codes  applicable  to  the  Federal  Govern- 
ment vrould  lead  to  the  inevitable  conclusion  that 
no  bidder,  man-ofacturer,  or  dealer  could  offer 
automotive  equipment  to  the  Government  at  less  than 
list  price.   Any  attempt  by  Executive  action  to 
restrict  fair  and  open  conpetition  in  the  bidding 
on  Governraent  purchases  is  repugnant  to  the  sta- 
tutes covering  Government  purchases  and  is  void. 
Further,  an.y  attempt  to  set  up  an  agency  for  the 
purpose  of  determining  whether  or  not  any  bidder 
is  complying  \-rlth   the  lav;,  or  any  code  that  has  the 
force  of  law,  is  an  invasion  of  the  judiciary'"  and 
contrarj^  to  the  Act,  and,  therefore,  is  void. 
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"Delivery  r/ill  "be  made  in  accordance  vrith  the 
schedule  filed  \'ith  tliis  bid,  "unless  delayed  for 
"unforeseealile  causes  'beyond  the  control  of  the 
manufacturers  of  the  parts,  equipmont,  and  vehicles 
offered  in  this  bid,  and  -.ithout  their  fault,  and 
negligence,  including,  but  not  restricted  to,  act 
of  God  or  the  public  enemy,  acts  of  the  Government, 
fires,  floods,  epidemics,  quarantine  restrictions, 
strikes,  and  freight  embargoes,  which  affect  the 
manufacturers  of  any  of  their  suppliers  of  parts, 
materials,  or  labor  for  their  parts,  vehicles,  or 
equijjment  proposed  in  this  bid,  and  bidder  subjects 
itself  to  no  penalties  for  delays  occasioned  by  any 
of  the  foregoing. 

"Bidder  in  its  affidavit  to  disbursing  officer 
v.dll  aver  that  all  su-oplies  furnished  \mder  such 
contract  have,  to  the  best  of  its  knorledge,  infor- 
mation, and  belief,  been  -oroduced  in  strict  compli- 
ance uith  such  code  or  agreement,  as  the  case  may  be, 
and  pa;^T.ent  shall  be  r.iade  vsoon   such  averment." 

The  Comptroller  General,  under  date  of  Tay  16,  1954,  advised 
the  Secretary  of  Commerce,  in  .^ertinent  part  as  follovs: 

"It  is  obvious  that  the  bid  so  submitted  is  not 
responsive  to  the  advertised  specifications,  in 
that  the  certificate,  as  so  qualified,  proiooses 
to  disregard  the  requirements  of  Sub-section  (d) 
of  Section  1  of  the  Executive  Order,  dj   submit- 
ting in  lieu  of  the  certificates  of  said  Sub- 
section required,  the  bidders  affidavit  based 
upon  information  and  belief. 

"Accordingly,  ^'•ou  are  a.dvised  that  the  proposal 
submitted  Idj  the  ITorthvest  hot  or  Company  is  not 
for  consideration." 

This  rejection  of  the  Northv^.est  L'otor  Company's  bid  was  fol- 
lowed by  a  similar  rejection,  as  a  result  of  the  ruling  of  the 
Comptroller  General  to  the  Secretary  of  Agriculture,  dated 
I.Iay  16,  1934,  which  started  in  part  as  follo^"'s: 

"Based  on  the  statutes  and  regulations  quoted 
or  referred  to  therein,  you  are  advised  that  ^'-our 
question  (l)  is  a^isvrered  in  the  affirmative;  that 
is,  that  such  bid  is  not  for  consideration  as  not 
responsive  to  the  term.s  of  the  specifications. 
While  it  is  unnecessary  to  answer  question  ho.  2 
with  respect  to  the  bid  subr.itted  by  the  llorth- 
v/est  l.Iotor  Company,  you  are  a.dvised,  generally, 
in  answer  to  questions  (2)  an.d  (3)  that  where  the 
req_uired  certificate  is  furnished,  no  bid  is  for 
rejection  because  of  a  belief  or  assujnption  that 
the  price  submitted  is  in  viola-tion  of  a  code." 
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The  question  ilo.  1  referred  to  in  the  above  quotation  is 
as  follo^."^s: 

"Is  the  8jnend-nent  of  the  lTorth\7Cst  i.'otor  Corropny 
of  the  standard  certificate  of  conpliance  of  such 
a  character  as  to  render  the  "bid  of  said  conpany 
not  for  consideration?" 

These  rulings  of  the  Conipt roller  General,  together  with  ad- 
ministrative action  taken  there-onder,  resulted  in  the  Northwest 
Lotor  Company  filing  tr^o  "bills  of  complaint  in  the  District 
Supreme  Court  on  Hay  24,  19Cj4,  viz.,  namely,  the  Northwest  hotor 
Co'^.pany,  Plaintiff,  vs.  Henry  A.  ^Jallace,  Defendant,  and  the 
Northwest  i.^otor  Company,  Plaintiff,  vs.  Harold  L.  Iches,  Defendant. 
On  Lay  13,  1934,  a  temx'Orary  restrainin';;  order  was  signed  "by 
Justice  O'Donoghue,  restraining  the  defendojits  from  rejecting  the 
plaintiffs'  hid  and  on  hay  24,  1934,  vfhen  ,the  motion  to  dismiss 
the  "bill  vjas  heard.  Justice  O'Donoghue  stated,  in  su"bstsiice  ,as 
follows: 

"In  viev;  ol   Executive  Order  6S4-6  of  Larch  14,1934, 
Pederal  Agencies  cannot  "be  compelled  to  \>-a;f   products 
from  manufacturers  not  certifying  compliance  with  the 
applicable  NRA.  Code,  even  though  such  products  are 
suTOlied  through  the  mediu.i  of  dealers  who  certify 
their  own  comiiliance.   The  r.ealer  is  not  entitled  to 
even  a  temporary  injunction  to  restrain  Federal  Agen- 
cies from  acceT)ting  the  second  lowest  bid  for  automo- 
biles in  the  case  where  the  lo\7est  bid  involved 
automobiles  manufactured  by  one  v/ho  fails  to  certify 
compliance  with  the  Code.   The  Executive  Order  is 
reasonable  and  valid  a.nd  com.Tolainant  could  not  show 
that  it  was  even  entitled  to  submit  a  bid,  the  re- 
quired certificate  "being  a  condition  precedent.   It 
is  unreasonable  that  the  President  be  compelled  to 
contract  with  any  company  which  is  thwarting  the 
Re c  0  ve  ry  P r o grcu'n .  " 

The  following  day,  Lay  25,  1934,  Orders  dismissing  the  bills 
of  complaint,  granting  the  motion  to  dismiss,  denj^^ing  the  pre- 
liminarj.'  injunction  ajid  dissolving  the  temporary  restraining 
Order  were  filed. 

2.   ANDREWS  PAPER  GOI-.IPAirf  CASE. 

Under  date  of  Aug-ast  30,  1934,  Comptroller  General  LcCarl 
wrote  the  Secretary  of  Treasury  as  follows: 

"There  has  been  received  in  response  to  my  re- 
quest of  August  10,  1934,  your  report  of  August  15,1934, 
to  the  effect  that  pursuant  to  the  terms  of  Executive 
Order  6646,  dated  Larch  14,  1934,  it  had  been  deter- 
mined 'hir   the  Administrator  for  Industrial  Recovery 
that  a  bid  submitted  by  the  R.  P.  Andrews  Paper  Company, 
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and  opened.  July  P7,  19o4,  for  the  cleli-very  to 
the  Bureaa  of  Enc;ra.vin~;  and.  Printing  of  700,000 
po-onds  of  v'iping  paper  at  ^^.0403  per  pound, 
less  discount  of  2   percentum  for  pa;;rrrient  --ithin 
30  days,  na.s  not  in  accord  ^-.dth  the  arpplicaole 
a^iproved  Code  of  Fair  Connetition,  for  the  rea- 
son that  said  conpany  had  filed  a  price  of  $.0408 
net  -ith  the  applicjible  Coo.e  Authority;  thrt  is, 
the  price  so  filed  did  not  include  discoant  and 
the  hid  rras  not  in  accordance  vjith  Code  require- 
nents,  "but  ?ee  Executive  Order  dated  Jvn.e  S9, 
1934,  amending-  the  E::".ecutive  Order  of  hay  14,1934. 

"In  vieu  of  the  facts  reioorted,  ond  the 
ter;.is  of  the  named  Eriecutive  Orders,  this  office 
.  is  not  required  to  ohject  to  the  uses  of  appro- 
priated monies  for  making  pajn.ient  to  tJie  next 
lov/est  bidder  T'hose  price  did  confoi^  to  the  Code 
requirements.   The  ^orotesting  hidc.er  is  being 
advised  in  my  letter  of  today  a.ccordin;::ly. " 

It  m^.y  be  seen  that  the  court's  and  Goniotroller  General's 
rulings  on  the  Horth\7e;3t  motor  Com  lony  Case,  supro,,  and  the  Comp- 
troller General's  roiling  in  the  Ano.re--,-^s  Paper  Company  Case,  uhich 
reversed  the  forr.ier  holdings,  of  tne  Comotroller  general  in  13 
Comp.  Gen.  100;  127  and  181,  that  ;i-)Osted  prices  and  marketing 
agreements  did  not  apply  to  sales  to  the  United  States,  greatly 
strengthened  the  i.Thole  NEA.  structure  in  the  matter  of  governm.ent 
contracts,  and  also  gave  Executive  Order  6S4S  a  favorable  status 
in  a  higher  court  of  lavj. 

3.   COI^THOLLSa  GEITEEAL  (A-57744) 

Under  date  of  October  20,  1954,  the  Comptroller  General 
urote  the  Secretary  of  War  that: 

"Relative  to  the  Quartermaster  Gcnerel's 
inquiry  as  to  whether  certificates  of  Code  compli- 
ance v.fill  be  required  by  this  office  in  connection 
with  Public  Utilities  Contracts,  it  ii:  considered 
that  the  exemption  contained  in  Administrative 
Order  Jlo.  X-30,  issued  Vv^j   15,  1934,  \rj   th.e  Admin- 
istrator for  Industrial  Recovery,  e.xemiDting  con- 
tracts of  the  Immigration  and  naturalization  Service, 
United  States  Department  of  Labor,  for  water,  gas, 
electricitjr,  telephone  and  other  services  furnished 
by  ijublic  utilities  as  part  of  their  regular  ser- 
vice from  the  operation  of  the  -rrovisions  of  Execu- 
tive Order  S646,  is  equally  applicable  to  contracts 
of  other  departments,  an:l  certificates  of  CocTe  './com- 
pliance uith  respect  to'  such  contracts  ^ull  not  be 


9775 


required,  "by  this  office  for  r.udit  purr-ioses".  (*) 

Froi:  the  vary   plair^  and  ex^olicit  provisions  of  Administra- 
tive Order  IIo.  X-30  (**)  ti^ei-e  does  not  appear  any  ju^tifiahle 
"basis  ior   the  Corap ''.roller  General 's  holdings  that  an  exenption 
specificallj  granted  to  or.e  branch  of  a  Govornnent  department 
should  lil^e'-fise  apply  to  all  dep;.:rtinents  and  aj^^encies  of  the 
Federal  Government.   It  can  he  leadily  seen  that  this  holding  of 
the  Comptroller  General  completely  destroyed  the  puirpose  of  the 
Executive  Order  in  the  \7hole  public  utilities  field. 

4.        ITORTH^ESTEEIT  ITETTSPiJi'ER  mil OIT  CASS. 

The  Secretary  of  Agriculture,  under  date  of  January  21,  1935, 
advised  the  Covuptroller  General  that  under  date  of  ITovernher  22, 
1954,  the  Govermaent  Contracts  Bron^h  of  the  national  Recovery 
Adninif.trati::n  recomnendod  to  l:is  department  that  their  contract 
vrith  the  llor^a^r.-e stern  Ne\/t'p8-per  Union,  for  provid.ing  a  nation- 
wide nerspaper  matr^ices  sjid.  press-pro cf  seirvice  for  the'  Agricul- 
tural Adjust: '^nt  Adninietraticn,  rai-h  doe--,  not  expire' "by  tine 
linitacion  -un.til  Ji-'jie  30.  1955,  oo  fcrthvabh  cancelled,  because 
the  contractor  in  bidding  had  viola.ted  Article  VI,  Section  1,  of 
the  Code  for  the  Electrotj-pjin^^  and  Stereotyping  Industrj^  by 
quoting  a  price  per  nquare  inch  (as  requested  by  the  departnent) 
instead  of  a  Tsricc  per  each  as  required  by  the  standard  scale. 
(Article  VI,  Ai-provod  Code  Ho.  179.) 

The  Coriptroller  General,  r.nder  d.ate  of  Karch  27,  1935, 
replied  in  pertinent  part  as  follons: 

"It  does  not  appear  'bhat  they  provide  auth- 
ority for  cancellation  of  the  coxitract  —  auth- 
ority for  cancellation  being  res'oricted  to  matters 
occurring  in  connection  vrith  perfor.'n£.nce.   It  is 
to  be  observed  thrt  the  Executive  Order'  confers 
no  autliority  for  t.ho  cancellation  of  a  contract 
unlesn  m  a.  perforraance  tntreof ,  the  contractor 
violates  the  applicable  Approved.  Code  of  Fa,ir 
Competition,  and  the  fact  that  the  contractor 
may  have  violated,,  such  Code  in  the  submission  of 
the  bidt  is  not  equivalent  to  a  violation  of  the 
approved  Code  by  the  contractor  in  the  performance 
of  the  contract. 

"Accordingly,  you  are  adtvised  there  exists  no 
legal  authority  in  either  the  contract  or  in  the 
Executive  Ord.or  of  Larch  1<' ,  1934,  for  the  cancel- 
lation  of  this  contract."   (=^**)   ^^ 


(*)   Appendix  ITo.  1,  Pages  LIX-LXI  (in  supplement  in  1-ISA 

archives)  Comp.  Gen.  (A-57744) 
(**)  Appendix  No.  117  (in  Addend.uin) 

(***)  Appendix  ITo.  1,  Pages  LXX  -  LXT-CIII  (in  Supplement  in 
ITEAjifbhives)  ".Cot4)-.  GenO  (A59388) 
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The  above  ruling  of  the  Conptroller  General  appears  very 
arbitrary,  in  viev;  of  the  plain  and  exjjlicit  provisions  of 
Section  2  of  the  Executive  0-c.er  vrhich  provic-es: 

"Any  Tier  son  falsely  certifying  as  to  com- 
pliance as  a.f ores&id,  rxho  sirbmits  any  such  propos- 
al, hid.,    contract,  or  subcontract,  or  accepts 
any  jDurchase  order  may  be  -ouni£;hed  as  provided 
in  Section  10  (a)  of  the  National  Industrial  Iiecov- 
er^'  Act  and  in  event  of  any  such  false  cer- 
tification 'oy   any  such  person,  any  contract,  su.bdi- 
vision,  or  purchase  order  to  uhich  he  is  partly 
secured  by  or  in  furtherance  of,  rjiy  such  proposal 
or  bid  may  be  cancelled  "oj   the  other  partjr  thereto, 
and  the  unfinished  portion  thereof  cor.rpletod  at  the 
expense  of  the  person  g-ailty  of  such  false  certifi- 
cation, and  his  sureties,  if  any." 
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E.a3:ly  in  1934  it  'became  increaniivly  a":^-areiit  txiat  va/rious  fair 
trade  "practices  of  approvec-  codes  as  well  as  rules  and  rcf.ulations 
issued  pLirsijant  thereto  oy  code  a.utliorities  v/ere  in  conflict  vdth  long 
established  procedure  of  federal,  strte  and  mujiici  jal  purchasing-:  ai;;;en- 
cies,  and  in  sowe  ca.ses  witrh  statutory  ana  city  cha.rter  limitations. 
This  conflict  led  to  the  puomission  of  bids  to  {■overnmental  buyers,  in 
such  ways,  form  and  term.s  as  ;'"revented  their  heing  even  considered,  or 
containing  such  provisions  as  could  not  "oe  subscrihed  to  in  contractus,l 
form  "by  these  'orocurement  officers, 

Com.plr.ints  v/ere  receiver^  from  many  sources  aimed  at  the  lorni  in 
which  bids  were  being  invited  by  procurement  officers,  and  on  the  other 
hand  complaints  were  received  from  prociirement  officers  attp.ching  the 
form  and  conditions  of  bids  beinr:  submitted  due  to  code  provisions  or 
supplementary.^  regulations.   Vrnen  the  Procuire:  ;ent  Division  of  the  Treasury 
De"oartiaent  bega.n  its  sem-pnniu,!  tasl:  of  "n-e^oaring  invitations  for  bids, 
and  inviting,  receiving, and  . analyzing  them  incic.ent  to  the  ma.]:ing  of 
awards  of  contracts  to  cover  tne  anticipated  but  indeterminate  require:- 
ments  of  the  executive  o.epartm.ents  and  independent  a  encies  for  the 
first  half  of  t:ie  fiscal  year  begirn:.ing  July  1,  lSo4,  several  conflicts 
came  to  lignt  ^diicli  were  brought  to  the  attention  of  the  FRA.  After  a 
flood  of  these  were  rt ceivod,  Office  liemorandum  201  of  May  5,  1934  was 
issued,  directing  that  a  stu.dy  be  made  of  tlie  conflicts,  and  a  report 
thereon  be  made  to  the  "Special  Assist.-nt  Acljninistrator." 

Realizing  the  necessit:"  of  an  iraniediate  rem.edy  for  this  situation, 
a  stLidy  and  analysis  was  m.ade  to  determine  v/hich  of  the  conflicts  were 
the  most  far  reaching  in  t^-eir  effect.   This  v/rs  largely  determined  by 
tne  compla^ints  ?/hich  ha.d  already  been  received  from  federal,  state  and 
municipal  purchasing  agencies  a.s  well  a.s  from,  members  of  industry  who 
had  submitted  bids  to  these  agencies  and  had  failed  to  nave  them  consid- 
ered. After  tnis  analysis  was  raace^  and  conferences  were  held  v\[ith  mem- 
bers of  the  various  NSA  advisory  boards  and  industry  divisions,  a  prop- 
osed order  was  dra.fted  b-y-  tne  govern}. lent  contracts  oranch  and  submitted 
to  the  Acjninistrator  (*)  v/hich  v/ould  grant  certain  exemptions  to  members 
of  industry  if  they  so  desired,  and  if  their  respective  codes  should 
otherv/ise  -orohibit,  to  submit  bids  to  meet  cert-^'in  conditions  and  pro- 
visions desired  by  tne  procnrement  a^gencies*   This  ^^roposed  order  was 
subsenuently  aoproved  and  --oromulgated  as  Administrative  Order  lTo.X-4S 
of  June  lo,  1934 (**) 

It  was  not  thought  that  this  orr'er  would  be  the  ultimate  cure  for  the 
situation  it  sought  to  remedy;  it  was,  hov/cver,  regarded  as  a  temporary 
solution  in  recognition  of  the  exigencies  of  the  momentary  situa,tion 
facing  p"uxc  lieu  sing  agencies. 

Although  many  members  of  industry  voiced  loud  disapiiroval  of  some 
of  its  provisions  the  order  remained  in  effect  until  txie  suspension  of 

■'^■0^e_s_^"^X_.'^il6  ,_Suprcme  Court  decision  of  I.Iay  27,  1935. . 

(*)   i.xemorandum  dated  June  9,  1934  fromPraai?!  Healy  to  C-eneral  Johnson 

(i\TSA  Files,  Government  Contracts  Division,  Folder  C-2,20) 
(**)   A-y  endix  iTo.  116  (in  Addendum) 
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CIIAPTES  VI 

EX:]CUTIVE  OIiDSR  6767 

Executive   Order  5767   y/as   oro:;n\l--ter\  June   C9,    19 C4  r.s  ^a  result   of 
tj.e    Qxarges  uiade  "by  purcliasinr-;  represciit^i.tives  of   State   and  municipal 
:';overni:ients,    federal   a^jencies  aiid  certain  quasi-r^aiDlic  institutions  at 
price  liearin-s  held  by   the  "Tational   ^lecovery  Aciiriini  strati  on  durin;- 
Jajmary  and  Febmary,    1934.      Th.ese   char:^es  were   in  ;i::eneral   against    ;;)rice 
unifor:Jity  and  o'cessive  ;orice   advances  \7hich   they  alle.^-ed  indicatec. 
acre  emen  t  arm  ng  h  i  dde  r  s . 

Executive   Order  6767  permitted  bidders   to   G-overnniental   a.gencies   to 
ouote    them  prices  not  more   thr>?i  15  perceiit   Qeloi;7   their  file  prices  under 
open  price  provisions    in   codes.      It  v/as  predicted  hy   inf.'ustry   in  ^^-eneral 
tha.t    such  a  price   differentipl    to    ■-overni^nental   aceiicics  v/ould  result   in 
destructive  price   cuttinr^-  and  price  v/ars.      Therefore,    the  Executive  Order 
under  Sectioxi  2,   provided: 

"If  upon   complaint  made    to    the  Adninistrator   for 
Industrial   Recovery,    he    shall    find,    after  due   inves- 
ti2:ation,    that   the    tolerance  of  15  percent  provided 
in   this  Order  is   resulting  in   dcs tractive  price    cut- 
ting in  a  particular   trade  or  industry,    he   is  hereby 
authorized   to   issue   ar.  adnrinistrative  order   rodu-cing 
said  tolertmce  of  15  percent  for   such   trade  or  indus- 
try  to    the   extent  he    shall    find  necess^-ry   to  prevent 
such  destructive  price   cuttin-,    hut   in  no   event    to   a 
tolerance   of  less   than  5  percent," 

Section   3  of   the  Order   directed  the  Administrator  for  Industrial 
Recovery   to    cause  a   study   to  "be  made   of    the   effect  of   the  Order  upon 
the  maintenance  of   standards  of  fair   competition   in   sales   to  public 
and  private    customers  and  to    report    to    tlie  President   thereon. 

This    study  was   conducted  pjid.  on  April    G,    1935,    the   following  report 
was    submitted   to    the  President  by   the  i'ational    Industrial   Recovery  3oa":d: 

"This   report   is    submitteo.  mirsuant    to  paragraph 
3  of  Executive   Order  IIo,    6757,    dated  June  29,    1935, 
permitting   the   quotation  of  prices   to    :-:overnmental 
agencies  of  not  more   than  fiftet3n  percent  belo-7   t:ie 
bidder' s   filed  prices.      The  Order  provided  that   tne 
Ac'ministrator  for  Industrir-l   Recovery   should  ra^lre   a. 
study  of    the   effects  of   the   Order  upon   the  maintenance 
of   standards  of  fair  competition   in   sales   to  public   and 
private   customers   and  report    to  you   thereof, 

"You  will    remember   that   the  Aoministrator   caused 
price  hearings   to  be  held  on  January  9   and  10,    1934, 
followed  by  public  hearings   from  February  27   to 
I.iarch  2^    1934.      At    these  hearings   charges   of  price  uni- ' 
formity  and  excessive  price  advances  v/e re  mad,e  by  certain 
j)urchasing  representatives- of   city,    state' and  federal 
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governments  and  certain  q  ir^-si-p.-blic  institutions.   It 
i-^as  alleged  that  there  had  been  p.   suhstantial  increase 
in  the  number  of  ujiiform  bidr3,  called  'tie  Bids',  nhich 
vere  alleged  to  indicate  agreement  among  the  bidders. 
In  addition,  the  peculiar  circumstances  of  governmental 
purchasing  agents,  due  to  legal  requirements  as  to  the 
lo'^est  responsible  bidc.er,  as  com -jar ed  with  the  ordinary- 
purchaser,  wereemphasized...   Ha.ny  of  the  charges 
attributed  the  dif ;"ic-alties  to  the  open  'orice  filing 
provisions  of  codes, 

"In  an  effort  to  meet  the  situa.tion,  Adminis- 
trative Order  Uo.  X-4R  and  Execitive  Order  iJo.  P7G7 
were  iss jod.   Administrative  Order  .T-48  gave  persons 
submit tiiig  bid-:-,  to  governme.ital  agencies  certain 
ezeiiiptlonc  Ii^oxa   compliance  vith  code  provisions 
governing  the  mal:ing  of  quotations,  and  put  govern- 
mental  agencies  in  the  most  favorable  buyer  class- 
ificationo   Executive  Order  lie  3767,  pursuant  to 
\7hich  the  ATational  Industrial  Recovery  Board  now 
maJces  this  report,  allowed  bidders  to  governmental 
agencies  to  quote  prices  nob  more  than  fifteen  percent 
beloT^r  their  prices  filed  imo-er  open  price  provisions 
in  codes, 

"Subsequent  to  t'le  issuance  of  the  Order  and  pur- 
suant to  the  Order,  the  ITational  Ilecovery  Adminis- 
tration had  the  Eeseax'ch  find  Planning  Division  malie 
a  study  of  the  effects  of  the  Order. 

"Method  of  Preparation  of  the  Stu.dy,   The  Re- 
search and.  ^larjiing  Division  sought  the  answer 
to  a  number  of  questions,  including  the  effect  of 
the  Executive  Order  on  public  purchases,  on  the 
number  cf  tie-bids,  the  n-jiiber  of  tie-lov'  bids 
(uniform  low  bi.ds)  and  on   prices.   It  -^.s   not  possi- 
ble to  get  really  complete  information  because  of 
the  unusua,!  chara,cter  of  the  data  required,   A  cer- 
tain amcimt  of  information  was  secured,  however, 
through  the  use  of  questionnaires,  field  trips  to 
governmental  purchasing  offices  of  the  Treasury 
Department,  llavy  Department,  State  of  Maryland, 
Commonwealth  of  Pennsylvania  and  city  purchasing 
offices  of  Boston  a.nd  Philadelphia.,  and  other 
available  sources, 

"Limitations  of  the  Study,   The  Board  is  of 
the  opinion  that  the  study  cannot  be  used  as  a  basis 
for  broad  conclusions  as  to  the  effect  of  code-  provi- 
sions on  prices  and,  indeed,  such  was  not  the  purpose 
of  the  study.   It  may  be  questioned  T,fhether  the  study 
reflects  with  any  degree  of  finality  the  effects  of 
Executive  Order  6767.   It  is  pertinent  to  raise  the 
question  whether  or  not  all  public  purchasers  have 
had  the  same  experience  as  those  in  the  small  sample 
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"here  coTere'dL.  The  study  states  that  an  rnsrer  to 
tbi§  question  was  sought  ou.t  not  o'btained.   Little 

(■■e-vide.riscehas  "been  compiled  vrith  res  ject  to  the 
numjer  of  Dido.ers  on  each  item,  rhich  inform-^tion 
nould  indicate  the  extent  of  coiir-etition  in  a 
par  t  ic  0.1  ar  i ndus  try , 

"Furthermore,  prices  hid  ^,70 re  not  E.vailahle 
in  sufficient  quantity''  for  satisfactory  anal?,'-sis 
as  the  studj-  states,  tie-hids  \7ith  increased 
prices  and  tie-hids  vrith  decreased  prices  do  not 
mean  the  same  thing.   Tjnder  the  Order,  price 
changes  effective  as  to  governmental  Durchrses 
might  be  m.  .de  either  by  granting  the  governmental 
purchcaser  a  discoimt  "below  the  filed  prices  or  "by 
changing  the  prices  already-  on  file.   Consideration 
of  the  price  level  is  clearly  pertinent  to  any 
question  of  the  maintenance  of  str?ndr:rds  of  foir 
competition  and  to  the  effects  of  the  Order  upon 
the  maintenance  of  such  stanuprds, 

"Furthermore,  the  study  does  not  indicate 
whether  the  bidders  involved  in  th.e  oid  openings 
for  which  data  were  availa'ble  were  man  if acturers 
or  distributors,  .altho  igh  an  effort  was  made  to 
secure  this  information,   Obvioasly,  uniform 
bidding  by  distributors  cannot  be  attributed,  with- 
out further  analysis,  to  the  pricing  practices  of 
manufacturers.   Therefore,  compil.'^tions  in  the  study 
made  on  the  basis  of  indastry  products  may  be  mis- 
leading unless  this  fact  is  tsi-ien  into  co:nsideration, 

"It  should  be  noted  that  only  those  industries 
in  which  tie-bids  were  most  common  at  the  Treasury 
and  IJavy  Departments  were  selected  for  study.   Since 
the  cases  selected  were  those  in  which  tie-bids  were 
most  common,  this  study  cannot  properly  be  used  as  an 
indication  of  the  extent  to  which  tie-bids  exist  or 
do  not  exist  generally  in  industry,  although  it  ca,n  be 
used  as  some  indication  of  the  trend  of  the  nrmber  of 
tie-bids. 

"Tie-^Bids,   The  sixty  nine  industries  selected 
were  divided  into  five  classes  based  upon  the  ex- 
tent of  their  uniformity  in  bids,  although  the 
small  number,  of  items  reported  on  es   to  some' indus- 
tries makes  the  information  inconcl.isive  in  such 
instances. 

Class  I  contains  9  industries  v/hich  show  a 
very  high  uniformity  in  bids  since  Execu- 
tive Order  Ho.  6767, 
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Class  II  contains  10  industries  sho\ving  a 
raoderatel^  high  uniformity  or  incres.sing 
unifori.iity, 

Cl'^.ss  III  contiins  18  industries  which  shovr 
nn  inter.nediat9  unif ormit;.-  in  biddin:<^:,  with 
Execucive  Ci'dej.-*  No,  o7C7  h.^vin,^  no  effect. 

Class  17  contains  18  industries  in  which 
Executi'/e  Order  NOe  6767  possiuly  was  effec- 
tive in  brinf^'in^  aoout  "bid  diversity. 

Class  V  cont'^.ins  14  industries  in  v/hich  tie~ 
"bids  were  infrequent, 

'■■.7hile  it  is  tie-low  aids  tliat  create  a  pro"blem 
for  £;overn:ri3r'tal  'ourchaBinc'^  agencies,  it  is  neverthe- 
less true  that  such  "bids  may  iLidica"Ge  the  closest  kind 
of  coKpetition  for  governmental  business,  a.  competi- 
tion which  may  only  he  resolved  from  the  vie-Tpolnt 
of  the  2Tu.rchasing  agent  hy  consideration  of  standards 
of  qiiality  and  service.   The  st  idy  indicates  definite- 
ly that  tie-uids  were  widely  prevalent  prior  to  the 
codeso   Morocverj  in  numerous  industries  the  percentage 
of  tie-low  Id-. ds  prior  to  the  codes  was  strikingly 
high.   The  cedes  did  not  create  the  purchasing  agent's 
prohlem,   S^'.-nin'-dy .>  the  u-ohlem  was  intensified 
during  the  code  period,  although  this  ^vas  not  the  case 
with  respect  to  the  viroducts  of  many  industries;  ^nd, 
at  least  to  some  degree  the  intensification  may  v/ell 
have  been  dnie  to  the  general  stahil illation  of  -or ices 
at  the  end  of  a  long  period  of  acute  -orice  cha.nges 
subsequent  to  19rf;,   It  in  pertinent  to  note  as  to 
Class  IV  indListries,  which  showed  a  strong  trend  towap.d 
tie-low  bids  during  the  code  period,  that  subsequent 
to  Order  5767  this  trend  was  sharply  reversed.   This 
situation  raises  doubt  that  there  was  collusion  in  the 
Class  IV  industries. 

"The  outstanding  impression  which  is  gathered 
from  the  analysis  of  the  material  examined  is  that 
there  was  no  uniformity  in  trend  of  tie-bids  sub- 
sequent to  the  issuance  of  Executive  Order  No.  6767. 
This  lack  of  uniformity  of  trend  exists  as  between 
different  governmental  agencies  purchasing  from  the 
same  industry.   For  instance,  the  low  bids  on  paper  were 
tied  on  100  per  cent  of  the  cases  selected  from  the 
Treasury  and  not  at  all  at  Philadelphia.   There  are 
numerous  other  examples  of  extreme  differences  between 
the  percentages  of  tie-bids  in  a  particular  industry 
when  submitted  to  different  governmental  agencies, 

"Executive  Order  No,  6767  appears  to  have  had 
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no  great  effect  u-oon  the  tie-bids  in  cne  direction  or 
another.   It  a-o-nears  that  the  discount  -nermitted  by  the 
Order  has  actually  been  used  in  relatively  fe-"  of  the 
industries  covered  in  the  study  and  that  there  is  only  an 
inference  that  it  "has  affected  tie-bidding  in  certain  c^'ses. 
While  in  some  industries  there  is  a  rie crease  in  the  number 
of  tic-bids  after  the  issuance  of  the  Order,  yet  in  others 
there  has  been  an   increase.   Out  of  a  total  of  85  sets  of 
contracts  studied,  all  relating  to  -ourchases  of  the 
Procurement  Division  of  the  Treasury,  and  the  bureau  of 
Su-ODlies  and  Acco^mts  of  the  Navy,  there  is  little  trend 
either  toir/rord  increase  or  decrease.   Seme  41  showed  an  in- 
crease in  the  amount  of  tie-bids  after  the  Order  was  issued, 
10  shewed  little  or  no  chan^^e,  v/hile  34  showed  a  decline. 
On  the  other  hand,  considering  tne  Toeriod  covered  by  codes, 
a  count  by  industries  stiidied  sho^rs  that  t.e  percentages  of 
tie-low  bids  has  decreased  subsequent  to  tlie  issuance  of 
the  Order  in  31  industries,  is  the  same  in  15  and  has  in- 
creased in  only  21. 

"The  ex-oericnce  under  any  rjarticula.r  code  and  under 
the  Executive  Order  indicates  that  factors  ot'uer  than  the 
Order  or  the  code  provisions  were  coerative — factors  which 
vary  from  industry  to  industry  in  accordance  with  the  individ- 
ual -price  and  prodiiction  technologies  and  the  other  ways  of 
doing  business  commcn  in  the  industry  or  trade.   On  the  whole 
they  are  factors  that  have  been  in  oioeraticn  for  a,  long  time 
and  center  around  the  Dossibility  of  free  and  o-oen  com-oeti- 
tivc  markets.   Where  the  firms  are  fev;  in  niimbcr,  where  the 
product  is  manufactured  according  to  -orecise  sDecif ications, 
where  the  industry  is  well  organized  and  w'lere  information 
is  widely  disseminated,  tie-bids  are  more  likely  to  occur. 
On  the  other  hand,  where  purche.sing  agents  are  alert  and 
aggressive  and  where  the  government  TDurchases  amount  to  a 
substantial  -oronortion  of  the  total  output  of  the  industry, 
the  number  of  tie-bids  -^ill  tend  to  be  somewhat  small. 

"Prices  to  Public  Purchasers.   As  has  been  "oointed  out, 
the  evidence  as  to  trices  bid  is  extrcmioly  fragmentary  and 
insufficient  for  any  generalisation.   The  conclusion  that 
Executive  Order  No.  676?  has  had  any  effect  on  or ices  can 
neither  be  sustained  nor  disaiD-^roved  on  the  basis  of  the 
material  examined.   In  the  or)inion  of  the  ma-jority  of  the 
102  purchasing  agents  who  re-olicd  to  the  questionnaires, 
the  Order  has  not  had  any  substantial  effect  en  "orices. 

"Maintenance  of  Standards  cf  Fair  Competition  to 
Private  P'-irchasei^g  ^n(i  Otliers.   The  Order  a-ooears  not  to 
have  involved  any  siDecial  benefits  or  losses  to  -orivate 
purchasers,  nor  indeed  was  it  designed  to  do  so. 

"From  the  noint  of  view  of  industry,  it  should  also 
be  noted  that  there  is  little  evidence  that  the  Order  has 
had  much  effect  in  promoting  destructive  -orice  cutting, 
suspension  of  open  price  provisions,  or  sales  below  cost. 
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Ap-oarently,  it  hps  not  affected  the  general  market. 

"Future  Treatment.   If  it  is  a  sound  conclr.sion 
that  tie-bid?,  a:"e  not  ^^reatly  affected  by  code  Drovisions 
or  by  E::ecrxtivG  Order  Fo=  G7G7  but  are  mainly  due  to  other 
factors  ViJ.ch  liave  existed  for  some  time,  it  seems  tlia-t 
NRA.  aciion  on  indivi.mal  situations,  based  on  its  policies, 
is  the  best  mei-hod  of  trea.tment. 

"The  National  Recovpry  Administration  has  sought  and 
is  seeking  to  -Dromote  such  self-'^overnment  by  industry  of 
business  practices  in  the  market  places  as  Y;ould  make 
possible  socially  beneficial  price  flexibility.   :"RA  policy, 
as  expressed  in  Office  "Memorandum  No,  228  of  June  7,  1934, 
is  not  only  to  avoid  price  fixing  but  also  to  prevent  de- 
structive Price  cutting.   The  objective  is  to  achieve  fair 
competition  based  on  knov.-ledge  of  competitive  factors  to 
the  fullest  extent  possible  without  unduly  curtailing 
private  initiative  or  destroying  incentives  to  any  individual 
legitimately  to  extend  his  business. 

"The  early  days  of  the  National  Recovery  Adm.inistration 
resulted  in  many  exr^erimcnts  in  the  ne^"r  legislative  field  of 
price  provisions.  OvX   of  the  experience  of  that  period  prin- 
ciples have  been  formulated  and  rill  continue  to  be  formulated 
which  indicate  the  extent  to  v^hich  industry  should  be  per- 
mitted to  go  in  regard  to  price  provisicns. . .   Should  the 
Congress  rene^^  the  'National  Indj.strial  Recovery  Act  for  a 
further  period  of  time  such  principles  so  far  as  consistent 
with  the  new  legislation  will  be  put  into  effect  in  all  codes. 
If  price  provisions  in  codes  have  had  any  rart  in  permitting 
the  making  of  tie-bids,  the  Boa.^d  belie \res  that  incorporation 
of  such  principles  in  codes,  as  they  are  revised  under  new 
legislation,  will  effectively  meet  the  situation  to  the 
extent  that  code  provisions  may  affect  it." 
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CHAPTER  ..VII 
"VXLUAT I OITS  ■  Al^D  n  OITCLUS I ONS 


As  a  secondary  means  of  enforcing  .Codes  o.f  Fair  CoriDetition 
and  the  s/tandards  established  Idj?"  the  President '  s  ReemDloynent 
Agreement,  Executive  Order  6246  .wis  "Lound  t.o  "be  too  narro^;7..in  . 
sco-Qo  (its  ap.^lic^tion  ^ras  only  'to  suiDTolies)  and  too  deficient 
in  its  roouirenents  ps  to  cora"Dliance. 

Its  O'^'n  inherent  weaknesses,  together  ^-it.h  the  various 
rulings  of  the  Corrpt roller  General,  thp.t  "oosted  T3riceS:.and 
marketing  and  licensing  agreements  in  codes  did  not  aD"nly  to 
sales  to  the  Unitod  States,  so  emasculated  any  effectiveness 
that  the  Order  might  have  had  that  its  revocation  or  revision 
was  inevitable. 

Just  \7hat  the  Order  ace om-ioli shed  besides  loroviding  a 
background  of  e^Derience  for  drcafting  Executive  Order  6646  is 
a  matter  of  individual  opinion^    There  are  no  Ccises  knov/n  to 
tne  i7riter  ^There  any  lo--  oids  otherrrise  acceptable  oy  law  were 
rejected  beca.use  of  the  provisions  of  the  Order,  or  rhere  any 
contracts  were  cancelled  due  to  failure  on  the  part  of  the 
contrp„ctor  to  com'oly  with  its  requirements. 

B .   EXECUTIVE  ORDER  6646 

Executive  Order  6646  not  only  greatly  increased  the  scodb 
of  its  predecessor,  both  as  to  dollar  coverage  and  coraDliance 
renuirements,  but  it  also  provided  ,a  mepns  of  obtaining  at 
least  certified,  or  affirmatively  stated,  compliance,  not  only 
of  Government  contractors,  but  also  of  bidders,  on  contracts 
involving  Federal  funds.  Under  its  terms  there  was  proA'-ided  a 
practical,  and  at  least  theoretically  ouick,  raeans  of  determining 
non-compliance  on  tne  p-^i^t  of  Government  contractors  and  bidders. 
Its  ?'enuirenents,  however,  as  provided  in  Section  1(d),  went 
so  far  as  to  ei-ooose  the  whole  Order  to  objection,  and  not  un- 
justly so.   The  Order,  however,  got  off  to  a  good  start  because 
of  the  favorable  decisions  of  the  Comptroller  Genrral  and  the 
District  Supreme  Court  in  the  Uorth^-^est  Kotor  Coi'oany  cases 
shortly  following  its  promulgation, 

Viithout  attenpting  to  establish  its  degree  of  success  in 
figures  or  percentages,  it  is  reasonable  to  assume  on  the  basis 
of  facts  contpined  in  this  studj^  that  Executive  O'^der  6646  vras 
one  of  the  most,  if  not  the  most,  effective  raeans  of  enforcing 
Title  I  of  the  '"IRA.   H'^d  the  recommendations  of  the  iNfRA  as  to 
contract  cancellations  for  non-compliance  been  mandatory  rather 
than  permissive,  and  h?-d  there  been  more  coordination  of  the 
compliajLce  renuirements  of  the  various  Government  agencies,  there 
is  little  doubt  th^t  the  Order  ^70uld  have  oeen   far  more  effective 
than  it  was. 
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C,   BXSCUTIVE  OIQER  6767 

Judging  by  tho  National  Industrial  Recovery  Board's  report 
to  the  President  as  contained  in  ChaiDter  VI,  of  this  study, 
Executive  Order  6767  a'D'oears  to  have  had  no  appreciable  effect 
in  reducing  or  eliminating  the  number  of  tie-bids  submitted 
to  governmental  agencies,,  nor  does  it  appear  to  have  had 
effect  in  levering  the  allegedly  excessive  prices  submitted 
in  these  bids*.  This  conclusion  is  further  sustained  by  the 
following  excerpt  of  the  minutes  of  the  National  Industrial 
Recovery  Board  of  April  4,  1935: 

"Item  7  ,..♦.,  It  \7as  agreed  that  after  making  a 
report  to  the  President,  the  Board  should  toi^e  up 
for  consideration  the  auestion  of  revocation  or 
revision  of  Executive  Order  6767," 
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Tor  the   convenience   of   ti;iG   reader   the   essentic.l  parts   of 
the  Uar  Departnenf  Instructions   Circ-alars    (inroendices   60  to  80   in--, 
crcisive  and  82,    83,    84,    86   and  88   of   the    Supoleraent    in   the  ]\T.?i..A. 
archives)    and  certain  pertinent  E::«c\xti--e   and  jA.dninisti'ative  Orders 
are  acre   re^oroduced'.        .  ■    •   ,■ 
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AP?EHDI]C  NO.  SO 


Aue.aist  19,  1933. 


PD.rchases  -gnder  the  National  Recovery  Act.  -  The  follo\-'i-i£:  in- 
structions are  issued  for  carrying  out  the  "orovisions  of  the  Executive 
order  dated  Aue9ust  10,  1933,  on  the  su'oject  of  "Adpinist:^r.tion  of  the 
National  ; Recovery  Act." 

1»  AT)"olication  of  the  order.  -  The  Executive  order  a-i.Tolies  to  ell 
;Durc>iases  of  supplies  mentioned  in  d' belon  '-'ithin  the  continental  li:.iits 
of  the  United  States,  the  Territories  of  Hawaii  and  Alaslca,  the  Panana 
Cana.1  Zone,  Puerto  Rico,  and  the  .Virgin  Islands,   The  Philippine  Islands 
are  excluded  from  the  provisions  of  the  order, 

_a.   The  order  is  not  retrop.ctive,  '  ■ 

h.  All  contracts  for  sup"->lies,  formal  or  inforr.if^.l,  foreAr"  ajnount 
are  affected  hy  this  order, 

_c.   The  order  does  not  aooly  to  constriiction  contracts. 

d.   The  order  a'O'olies  to  sup'olies  mined,  produced,  or  manufactured 
in  the  United  States  as  contem-olated  hy  Section  2,  Title'  III,  of  the 
act  of  Con/":ress  £:p"oroved  iiarch  3,  1933,  entitled  "An  Act  making  apro«* 
priations  for  the  Treasury  and  Post  Office  Departments  for  the  fiscal 
year  ending  June  30,  1934,  and  for  other  purposes"  (47  Stat,  1520;  Bui, 
No,  5,  U.iD, ,  1933)  exce-ot  that  vhere  supDlies  are  purchased  that  are 
not  Dined,  produced,  or  manufactured  in  the  United  States  the  special 
or  general  code  of  fair  ;oractice  shall  apply  to  that  portion  of  the 
contract  executed  nithin  the  United  States. 

e_.   All  "bidders  must  be  informed  that  on  all  pro^oosals  (formal  or 
informal)  in  event  of  award,  the  contract  (formal  or  informal)  will 
provide  that: 

The  contractor  agrees  that  if  he  fails  to  comply  with  all  pro- 
visions of  the  applicable  code  of  fair  competition  for  the  trade  or 
industry-  or  subdivision  thereof  concerned  approved  under  authority  of 
the  National  Industrial  Recovery  Act,  approved  June  15,  1933  (Public 
No,  67,  73d  Congress),  or  if  there  bo  no  approved  code  of  fair  com- 
petition for  the  trade  or  industry  or  subdivision  thereof  concerned, 
then  with  the  provisions  of  the  President's  Reemployirient  Agreement 
promulgated  under  authority  of  Section  4  (a)  of  that  act,  or  any  amend- 
ment thereof,  without  regard  to  whether  the  contractor  is  himself  a 
party  to  such  code  or  agreement,  the  Government  may  by  written  notice 
to  the  contractor  terminate  the  contractor's  right  to  proceed  with  the 
contract,  and  purchase  in  the  open  market  the  undelivered  portion  of 
the  suroplies  covered  by  the  contract,  and  the  contractor  and  his  sure- 
ties shall  be  liable  to  the  Government  for  any  excess  cost  occasioned 
the  Government  thereby. 
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The  cent  '-.ctoT   further  a<^rees  thnt  v/hsre  the  nir-)  lios  oid  ir-^on 
are  not  mined,  Drodiiced,  or  manufactured  in  the  United  States  the 
s"'9Cia.l  or  _  e-.i.err.l  code  of  f'.ir  -'ir^-.ctice  shall  -:.  '""1;/  to  that  '^rotion 
of  t-.e  contr-ct  executed  in  the  United  StptDC.  - 

2.   Chan;-,cs  in  Staiidard  Forms.-  The  foilovin.^  chan^'es  v-in  to 
made  in  St--.ndard  Toms  [^1,  3.?,  '\\    41,  and  ;)urclL':-.se  orders  in  order 
to  connly  i-^ith  the  arovisions  of  t-ie  j]xeci.tive  order. 

a.  Add  to  Ctandard  Form  31,  Staadard  Government  Form  of  Bid 
(Sunal:''  Contract),  Standard  Form  33,  Sta..:^:V.-rd  Government  Short  Form 
Contract  (Su/elies),  and  include  in  all  requests  for  informal  quotations: 

(1)  The  "bidder  at'arses  that  he  v/ill  comaly  vith  '.11  provisions  of 

the  an  ilic"hie  a;"-'aroved  code  of  fair  comrpetition  for  the  trade  or  industry 
or  suhdivision  thereof  concerned,  or  if  there  ho  no  a"e"Troved  code  of  fair 
competition  for  the  trade  or  industry  or  suodivision  thereof  concerned, 
then  \7ith  th^  -provisions  of  the  President's  PteerT' loyment  Agreement  pro- 
mulgated under  authority  of  S^r'Ction  4  (a)  of  th-  Act  of  Con^.ress  en- 
titled "An  Act  to  encoura,;e  national  industrial  recovery,  to  foster  fair 
competition  and  to  provide  for  the  construction  of  certain  useful  public 
works,  and  for  other  -r.:-r-.oses,  "r-pp roved  Jrjie  16,  1933  (ruolic  ITo.  67, 
7od  Congress),  or  any  amencment  thereof,  vithout  regard  to  \7hether  the 
contractor  is  himself  a  'oarty  to  such  code  or  agreement, 

(2)  The  bidder  further  agrees  that  v;here  the  supplies  hid  u:pon 

are  not  mined,  produced,  or  manufactured  in  the  United  States  the  special 
or  general  code  of  fair  "iractice  shall  ap-'ly  to  th^-.t  ;-iortion  of  the  con- 
tract executed  uithin  the  United  States, 

b.  Add  to  St -ndard  Form  32  (Form  of  Contr:  ct  -  Suv.lies),  Standard 
Form  33  (Short  Form  Contract),  Standard  Form  41  (Form  of  contract  -  coal), 
and  all  p-archrse  orders  the  following  provisions: 

(1)  The  contractor  agrees  tlie.t  if  ne  fail^  to  com-ily  r;ith  all  pro- 
visions of  the  applicable  code  of  fair  competition  for  the  trade  or  in- 
dustry or  subdivision  thereof  concerned  aaeroved  laiider  authority  of  the 
National  Industrial  Hecov3ry  Act,  a-)e roved  J-LUie  15,  1933  (Public  llo.  67, 
73d  Congress),  or  if  there  be  no  approved  code  of  fair  competition  for 
the  trade  or  industry  or  subdivision  thereof  concerned,  then  vdth  the 
provisions  of  the  President's  Reerrrj loyment  Agreement  ;^.romulgatod  njider 
authority  of  Section  4  (a)  of  that  act,  or  any  amendment  thereof,  with- 
out re.^ard  to  wnether  the  contr-- ctor  is  himself  a  party  to  siich  code  or 
agreement,  the  Government  may  "by  written  notice  to  the  contractor  ter- 
minate the  contractor's  right  to  ^^roceed  with  the  contract,  and  purciis.so 
in  the  open  marloet  the  undelivered  portion  of  the  su relies  covered  by 
the  contract,  and  the  contractor  and  his  sureties  shall  be  liable  to  the 
Governiiaent  for  any  excess  cost  occasioned  the  Government  thereby. 

(2)  The  contr-^ctor  fivrther  agrees  that  where  the  sui^plies  bid  upon 
are  not  mined,  -iroduced,  or  manufactured  in  the  United  States  the  s'lecial 
or  general  code  of  fair  -.ractico  shall  apply  to  that  portion  of  the  con- 
tract executed  ^-ithin  th^  United  Stetes. 
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o.   In  all  cases  in  ^Thich  invitations  for  oids  hr.ve   'oeen  issued 
prior  to  the  receipt  of  these  instructions  and  on  r/hich  "bids  have  "been 
opened  jut  av/ards  not  np.de,  the  low  "bidder  will  he  requested  to  sign  '■ 
a  contract  incorporatinfj;  the  provisions  of  paragraph  2   h.   If  the  low 
"bidder  refuses  to  sign  such  contract  all  oids  will  he  rejected  and  the 
supplies  readvertised  for  under  conditions  stated  in  -oaragraph  2  a, 

(A. Go  400.13  (8^16-33).) 


■..  ■>  ^  c. 
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APPENDIX  61 

October  5,  1933. 

Purchases  under  the  National  Recovery  Act Section  I 

Changes  in  All  3o-6o20,  30-65G0,  and  35-6 G 80 "    II 


I — Purchases  -indor  the  National  rtecovery  Act. 

Paras_,ra;.;)h  2,    Circulo,r  IIo,  44,  War  Department,  1933,  is  amended 
by  addin;S  subpart. jrrph  c_  thereto  as  follows: 

c_.  TiThen  su;oplies  are  ;ourchased  in  the  open  aiarket  or  under  _..j 
contracts  providini^  for  deliveries  from  time  to  time  on  call,  a 
certificate  as  follows  must  be  inade  by  the  vendor  and  filed  with 
the  voucher  covering  such  purchase.   The  certificate  may   be  furnished 
as  a  separate  document  or  may  be  placed  on  the  invoice  or  voucher. 

(l)   It  is  hereby  certified  that  in  the  execution  of  this 
order  or  contract  I  (or  we)  have  conrolied  with  all  provisions  of  the 
ap^^licable  code  cf  fair  corapetitioiv  for  the  trade  or  industry  or 
subdivision  thereof  concerned  a-noroved  under  authority  of  the 
National  Industrial  Recovery  Act,  o.onrovcd  Juno  16,  1933  (Public  No. 67, 
73rd  Cont^ress),  or  if  there  be  no  ap^oroved  code  of  fair  competition 
for  the  trade  or  industry  or  subdivision  thereof  concerned,  then  with, 
the  provisions  of  the  President's  Reemployment  Agreement  promulgated 
under  authority/-  of  Secti  :.n  4(a)  of  that  Act  or  a.ny  amendment  thereof. 

(3)   I  (rjr  we)  further  certify  that  where  the  surolies 
furnished  were  not  rained,  produced,  or  mcinufact'ured  in  the  United  States 
the  special  or  general  code  of  fa.ir  practice  has  been  complied  with  on 
that  portion  of  the  order  of  contract  executed  by  me  (or  us)  within 
the  United  States. 

(A. G. 400. 13  (9-^25-33).) 
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APPEIIIDIX  62 

OctolDer  12,  1933. 

Ill — Purchases  under  xnarkoting,  agrGement.s,  a'roroved  "b;-  the  Secretary 
of  A^g"! culture,  under  the  A^^ri cultural  Adjustment  Act  p-d  proved  i.iay  12. 
1953.  as  amended. — The  follov/in^  instructions  are  issued  for  carryinji, 
out  the  provisions  of  .ohe  marheting  agreements  aporoved  "by  the 
Secretary  of  Ai^riculturc  under  the  a.uthority  of  the  A^ricultur  -1  Ad- 
justment Act  approved  i.iay  12,  1933: 

l.Ap'olication  of  the  agreements. — a.   The  marketing  agroomonts 
apnly  to  all  contracts,  formal  or  informal,  for  supplies  in  any  amount- 

of  the  clri.ss  or  classes  Covered  "by  such  a'^prnved  agreements. 

h_.  All  "bidders  must  be  informed  that  on  o.ll  proposals  (formal 
or  informal)  in  event  of  a?;ard,  the  contract  (formal  or  informal)  will 
provide  that  — 

"The  contractor  shall  com^oly  with  all  the  provisions  of  the 
marketing  agreements  a^T 'roved  hy  the  Secretary  of  Agriculture  under  the 
Agricultural  Adjustment  Act  and  in  effect  on  the  date  of  award,  with- 
out regp.rd  to  whether  the  contractor  is  himself  a  pa.rty  to  any  of  the 
said  aioproved  marketing  a_,reGmcnts.   If  the  contractor  fails  to  comply 
with  any  of  the  a^oproved  marketing  agreements  covering  the  articles 
herein  awarded  to  him,  the  Governjnent  ma.y  by  written  notice  to  the 
contractor  terminate  the  contractor's  right  to  proceed  with  the  con- 
tract and  purchase  in  the  open  market,  or  otherwise,  the  undelivered 
portion  of  the  article  or  articles  contracted  for  herein  for  which  he 
has  failed  to  comply  v;ith  all  the  conditions  of  an  approved  -marketing 
agreement,  ap-^lying  to  the  said  article  or -articles  and  the  contractor 
and  his  sureties  shall  be  liable  to  the  G-overnment  for  any  excess  cost 
occasioned  the  Government  thereby,   Provided;  That  the  determination  of 
the  Secreta,ry  of  \7ar  of  any  failure  of  the  contractor  to  comply  with 
the  terms  of  the  p.jnroved  marketing,  agreements,  shall  be  final  and 
conclusive  on  the  contractor. 

The  foroi^oing  stipulation  covers  the  followin^;  items  which  have 
been  bid  uoon  rnd  awarded  under  this  contract: 


2.  Changes  in  Standard  Perms. —  The  following  changes  will  be 
made  in  Standard  Perms  '.-os.  31,  32,  and  33,  and  purchase  orders,  when- 
ever su^iplies  of  the  class  covered  by  marketing  agreements  are  lour- 
chased: 

a.  Add  to  Standard  Form  Fo.  31  (Standard  Government  Form  of 
Bid  (Suoply  Contract)  ),  and  Standard  Perm  Fo.  33  (Standard  Governinent 
Short  Perm  Contract  (Supplies)  ),  for  call  subsistence  stores,  and  in- 
clude in  all  requests  for  informs.tion  quota.tions  on  all  subsistence 
stores  the  following: 

"The  bidder  agrees  that  he  will  comply  with  all  the  pro- 
visions of  the  marketing-  agreements  a-o-'orovcd  by  the  Secretary  of 
Agriculture  under  the  Agricultural  Adjustment  Act  and  in  effect  on  the 
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APP&IDIX  KG.  63 

October  19,  1933. 

IV — Purchase  of  suw-ilies  from  Public  ".Vorks  funds.  — In  the 
oarchase  of  suoulies  from  "^unds  -allotted  to  the  '.7ar  DeiD'-'rtinent  by  the 
Federal.  Emergency  Adrainistration  of  Public  "orks  the  rf=e:ular  Governnent 
St'-ndard  Forms  irill  be  used,  with  the  addition  of  the  ^^ollo"^in;p:  special 
contract  provisions: 

1.  a.  Domp^stic  materials.  —  In  the  performance  of  this  contr'^ct 
the  contractor.,  subcontractors,  material  men,  or  suopliers  shall  use 
only  such  annqnufac tared  articles,  materials,  and  suoolies  as  have 
been  mined  or  prod  u.ct=>d  in  the  TT;Q]_-t-,e,^  States,  -^nd  only  such  mnnufactured 
articles,  materials,  ,^nd  supolies  as  have  been  manufactured  in  the 
United  States  substantially  all  from  articles,  materials,  or  suoplies 
mined,  produced,  or  m.anufac tared,  as  the  case  may  be,  in  the  T'^nited 
States,  e^-copt  as  provided  in  the  soecif  icationa. 

,  b.  I'lRA  materials. — Only  articles,  materials,  and.  suonlips  oroduced 
under  codes  of  fair  coraoetition.  aporoved  under  Title  I  of  the  National 
Industrial  Pecovery  Act,  or'  under  the  President's  Heemployment  Agree- 
ment, sh^ll  be  used  in  the  performance  of  this  contract,  e:'':ce-ot  ^^^'hen 
the  contracting;  officer  certifies  that  this  reouirement  is  not  in  the 
pablic  interest  or  that  tne  consf-'quent  cost  is  unreasonable. 

£.  Local  -preference.  —  So  far  as  practicable,  and  subject  to  the 
provisions  of  a  and  b  above,  -preference  shall  also  be  ^iven  to  the  use 
of  locally  produced  materials  if  such  use  does  not  involve  higher 
cost,  inferior  quality,  or  insufficient  quantities,  sabj'^ct  to  the 
determinf?,tion  of  the  cohtrnctin^  officer. 

d_.  Convict  labor. — Uo  materials  manaf pctured  or  produced  by  convict 
labor  shall  be  used  or  furnished  in  the  performance  of  this  contract, 

e_.  Ins-pection  of  records. — The  Federal  Emer^^-ency  Administrator 
of  Public  lorks  and  the  contracting  officer,  throu--h  their  respective 
authorized  agents,  sh-^ll  have  access  to  all  pay  rolls,  records  of 
personnel,  invoices  of  materials,  and  any  ^^.nd  oil  other'  data  relevant 
to  the  performance  of  this  contract, 

f.  PeiDOrts.  —  Trie  contractor  may  be  required  to  report  in  triplicate 
monthly  throu<?h  the  contracting  officer,  and  cause  all  subcontr-Tctors 
to  report  in  like  manner,  vrithin  5  days  after  the  close  of  each 
calendar  month  on  forms  to  be  famished  by  the  'Jnited  States  Department 
of  Labor,  the  number  of  persons  on  their  respective  vi'^y   rolls,  the 
aggregate  amount  of  .such  p.ay  rolls,  and  the  man-ho-urs  -"'^ork.,  wage  scales 
paid  to  the  various  classes  of  labor,  and  the  total  e^rpenditures  for 
materials,  in  the  performance  of  this  contract.   He  m,^  also  be  re- 
quired to  farnish  to  the  contracting  officer  the  names  and  addresses 
of  all  subcontractors  at  the  earliest  date  practicable. 
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date  of  av/ard  a^Tplicable  to  the  class  or  cltisses  of  sujjplies  "bid  U'oon 
without  re^'ard  to  whether  the  contractor  is  himself  a  party  to  any 
of  the  said  a^oproved  marketing  agreements." 

h.   Add  GO  Standard  Form  To.  32  (iTorm  of  Contract  -  Supplies), 
Standard  Form  No.  35  (Standard  G-overnment  Short  Form  Contract 
(Suoplies)  ),and  to  all  purchase  orders  the  following  provision: 

"The  contractor  shall  comTjly  v/ith  a.11  the  provisions  of  the 
:iie„rl:eting  a^;,reements  approved  by  the  Socrotary  of  Atiriculture  under  the 
Agricultural  Adjustment  Act  and  in  effect  on  the  date  of  award,  with- 
out regard  to  whether  the  contr^octor  is  himself  a  party  to  any  of  the 
said  aTDproved  marketing  agreements.   If  the .contractor  fails  to  comply 
with  any  of  the  aroroved  marketing  agreements  covering  the  articles 
herein  awarded  to  him,  the  G-overnment  may  by  written  notice  to  the 
contractor  terminate  the  contractor's  right  to  proceed  with  the  con- 
tract and  purchase  in  the  o-oon  mar]iet,  or  other\?ise,  the  undelivered 
portion  of  the  article  or  articles  contracted  for  herein  for  vmich  he 
has  failed  to  comi-:)ly  with  all  the  conditions  of  an  approved  marketing 
agreement,  applying  to  the  said  article  pr  articles,  and  the  contractor' 
and  his  sureties  shall  "be  liable  to  the  Government  for  any  excess  cost 
occasioned  the  Government  thereby.  Provided;  Th-it  the  determination 
of  the  Se-cretary  of  Wa,r  of  any  failure  of  the  contractor  to  conrily  with 
the  terras  of  the  a/oproved  marketing  agreements,  shall  be  final  and 
conclusive  on  the  contractor. 

The  foregoini^,  stipulation  covers  the  following-  items  which  have 
been  bid  UT)on  and  awarded  under  this  contract: 


3.   In  cases  where  invitations  for  bids  for  supplier?,  which  are 
subject  to  ap;^rpved  marketing  agreements,  have  been  issued  prior  to 
the  receirjt  of  chose  instructions  and  upon  vdiich  bids  have  been  opened 
but  e„wards  not  me.de,  t]ic  low  bidder  v;ill  be  requested  to  sign  a  con- 
tract incorporating  the  "lorovisions  of  paragraph  2b.  If  the  low  bidder 
refused  to  si^,n  such  a  contract  all  bids  v'ill  be  rejected  and  the 
supplies  readvcrtised  for  under  conditions  stated  in  paragraph  2a. 

(A.C-.  400.13  (10-9^33).) 
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g.  Termination  for  breach.  —  In  the  event  any  of  the  loro  vis  ions  of 
"^his  contract  g:;e  violfitpd  by  the  contr-ictor  Or  •^'mr   subcontractor,  the 
contract iuf  officer  m;-\v  ter'-iinate  the  contract  by  ''Tit ten  notice  to 
the  contr'-^ctor,  and  purchase  sinilar  yu'or)lies  in  the  0"Den  market  or 
otherwise,  -^nd  the  contractor  and  his  sureties  shall  be  liabl*^  to  the 
Government  for  Piny   ercess  cost  occasioned  the  iJovFrnnen^"  tiiereby. 

h.  Subcont_rf'Ct^»  —  (l)  "o  c-ubcontr^ct  shall  be  let  to  any  sub- 
contractor who  hps  not  signed  and  comi^lied  ^th  the  .-^policable  code  or 
codec  of  fair  eor^etition  ao-oroved  under  litle  I  of  the  l\f?^t  ional 
Industrial  Rpcovery  Act  for  the  trade  or  industry  or  subdivision  thereof 
to  which  his  work  relates,  or,  if  there  oe  no  apnroved  cocle  of  .fair 
competition  for  such  trade  or  industrv  or  subdivision,  who  has  not 
signed  and  complied  with  the  President's  Reemployment  Agreem.ent, 

(2)   The  contractor  shall  cause  approoriate  provisions  to  be  in- 
serted in  all  subcontracts  relating  to  tois  contract  to  insure  the 
fulfillment  of  all  its  provisions  affecting  such  subcontracts  or 
subcontractors. 

2,   The  provisions  of  Section  53,  P. a, A.  Bulletin  No.  51,  ^^ill  be 
strictly  comolied  with. 

(A.G.  40n.l3  (10-^16-33)0 

V, — Purchases  under  the  National  Eecovery  .tlct.  —  The  follo^-'ing 
instructions  supplementary  to  those  issued  in  Circal'^r  No,  44  and 
Section  I,  Circular  No.  51,  ./ar  Department,  1:;33,  and  Section  IV  of 
this  circular,  are  published  for  the  information  and  guidance  of  all 
concerned: 

1.  Hereafter,  when  bids  or  informal  quotations  are  disked  for 
supplies  or  materials,  nil  prospective  bidders  vdll  be  inforijied  that, 
before  p-^ymentis  me.de  for- any  of  the  suioplies  or  m-9,terials  furnished 
under  the  contract  or  agreement,  the  vendor  must  furnish,  if  called 
upon,  .in  affid-^vit  thnt,  in  the  performance  of  the  contr-nct   or 
agreement,  botn  the  vendor  and  eacn  of  his  subcontractors,  if  any,  have 
complied  strictly  "dth  all  of  the  -orovisions  of  the  anDlicable  a"o- 
proved  code  of  fpir  comoetition  for  the  tr'^de  or  industry  or  sub- 
division thereof  concerned  or,  if  there  be  no  aioDroved  code  of  fair 
competition  for  the  trade  or  industry  or  subdivision  thereof  concerned,  . 
then  ?dth  the  orovisions  of  the  Pr-esident's  !^eem.plovment  flgreement 
promulgated  under  authority  of  Section  4(a)  of  the  National  Industrial 
recovery  ,-iCt,  and  that  the  supplies  or  materials  furnished  under  such 
contract  have  been  produced  in  strict  comoli!"'nce  with  such  code  or 
agreement,  as  the  case  may  be.   Provided,  that  Wiere  su^olies  are  our- 
chased  that  are  not  m.ined,  Produced,  or  man"uf actured  in  the  United 
States,  the  special  or  gen-^ral  code  of  fair  practice  sh-ill  b  e  'implied 

to  that  portion  of  the  contract  executed  within  the  TJnited  States. 

2,  w'hen  the  amount  of  the  contemplated  purchase  exceeds  ^)50  the 
following  provision  ^dll  be  inserted  in  the  contract  or  in  the  purchase 
order: 
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As  a  Drereauisite  to  p-^yment  under  thiE  contract',  the  vpndor 
must  furnish  an  affidavit  that,  in  the  r)erforn»nce  of  the  contract 
or  agreement,  octh  the  vendor  and  his  subcontractors,  if  any,  have 
strictly  complied  with  all  of  the  provisions  of  the  a"Dplicablp 
approved  code  of  fair  competition  for  the  trade  or  industry  or 
subdivision  thereof  concerned  or,  if  there  be  no  approved  code  of 
fair  competition  for  the  trade  or  industry  or  sabdivision  thereof 
concerned,  then  with  the  President's  Reenoloynent  A-^repment  prciulgated 
unoer  authority  of  Section  4(a)  of  the  ^^'aticn'i.l  Industrial  Recovery 
Act,  and  that  the  supplies  furnished  under  such  contract  hpvp   been 
produced  in  strict  compliance  Vv'ith  such  code  or  af"reement,  as  the 
case  nay  be.   Provided,  that ,  where  supplieg  ar»  purchased  that  are 
not  mined,  produced,  or  manuf ■i.ctured  in  the  United  States,  the 
special  or  general  code  of  fair  practice  sha,ll  anply  to  that  portion 
of  the  contract  er.ecuted  within  the  United  States. 

3.   For  every  ourchase  of  supolies  the  amount  of  '-'hich  is  in 
excess  of  $50,  tne  vendor  ^'^ill  be  required  to  furnish  the  follo^dng 
affidavit  which  will  accompany  every  voucher  covering"  payment  for 
supplies;  and  no  voucher  for  suoplies  purchased  under  a.  contract  or 
agreement  the  total  am,ount  of  which  is  in  excess  of  $5^  will  be  paid 
by  any  disbursing  officer  luntil  sucn  affidavit  is  f.;.rnished: 

iJ^PIDAVIT  .  : .     .  - 

(The  State  of . ) 

(County  of ^ ,    . ) 

In  the  performance  of  Contra.ct  i\io. ,  dated  , 

(Purchase  Order  ilo. ,  d^teo ), 

(Delivery  Order  No. ,  dated ),  for 

furnishing ,  I  ('  e)  and  each  of  my  (our)  sub- 
contractors, if  any,  have  complied  strictl;-  with  r^ll    the  provisions  of 
the  apolicable  approved  code  of  fnir  cp'r.pptition  for  the  trade  or 
industry  or  subdivision  thereof  concerned  or,  if  there  b=  no  approved 
code  of  fair  competition  for  the  trade  or  industry  or  subdivisian 
thereof  concerned,  then  with  the  provisions  of  the  President's  Re- 
em^ployment  Agreement  promulgated  under  authority  of  Section  4(a)  of 
the  National  Industrial  Recovery  Act,  and  all  supplies  furnished  under 
such  contract  have  been  produced  in  strict  compliance  with  such  code 
or  agreement,  as  the  case  may  be. 


Subscribed  and  sworn  to  before  me  this  day  of 

193      . 


i-iot-^ry  Public, 
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4.   If  the  total  amount  o^^  the  contract  or  ar:;reement  is  not  in 
excess  of  $5^,  the  D'.irchTsi.a^  officer  is  n-ithorized  in  his  discretion 
to  vvaive  the  reuuireraent  that  the  affidavit  te  exec-ated  tat  hoth 
the  vendor  and  iiis  suocontractors  "'ill  neveretheless  te  required 
to  comply  with  the  provisions  of  Circ.ilar  i^o,  44,  or  Section  I, 
Circular  i\io,  51,  V/ar  Department,  1^33,  or  Section  IV  of  this  Circular, 
as  the  case  may  "be.   In  cases  '4iere  the  ven6.or  is  required  to  ex^^cute 
the  affidavit,  the  certificate  required  under  the  provisions  of  Section 
I,  Circular  lio.  51,  .<ar  Department,  1933,  need  not  be  furnished.- 

,5.   The  foregoin,i^  instructions  apoly  to  all  sup  ilies  and  materials 
purchased  by  the  .Var  Department,  whether  "ooirchased  from  7«'ar  Department '• 
appropriations  or  from  the  funds  allotted  to  the  i/fer  Department  by 
the  Federal  Emergency  Administration  of  Public  "iTorks,  or  from  ^-hy 
other  source. 


(A.G.  40n.i3  (in-18-33).) 
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A^PE^DIX  NO.  64 
.  .  January  8,  1924. 

I  — Purchases  und-^r  the  National  Recover.y  Act.  -  -  • 

1.  The  following  is  auoted  fro^  '^xecutiv?  Order  ITo.  6?54,  dated 
October  23,  1933:         '    ' 

"Th'^  rirovisions  of  the  President's  reemoloym^nt  a2:ree'^ent,  issu^^d 
Julj'-  27,  1933,  shall  not  he  held  to  aiDioly  to  em-oloyers  ene;a£red  only 
locally  in  retail  trade  or  in  local*  service  industries  (and  not  in  a 
business  in  '^r  rff  ^ctin<^  interstate  coTnrnerce)  who  do  not  era-oloy  mor-'^  than 
five  loersons  and  who  are  located  in  towns  of  less  than  2,500  -nooulation 
(according  to  the  193G  "^''ederal  census)  whicH  are  not  in  the  immediate 
trade  area  of  a  city  of  larger  population,  excent  so  far  as  such  em- 
Dloyers  who  have  signed  the  President's  reem-oloyTient  agreement  desire 
to  continue  to  co^rily   with  the  terms  o:^  said  agreement  aft3r  the  date  of 
this  order;  and  tnis  r-'^lease  o"^  suciri  emoloyers  '"ho  hav^  heretofore  sign- 
ed the  President's  reom-olovment  a^zreement  shall  h'--  further  ^itended'  so 
as  to  release  to  the  se-ne  extent  all  such  emolov-'^rs  of  oblie-ations  not 
voluntarily  assumed  under  the  -orovisions  o-^  a  cod'^^  of  fair  competition 
aTD"oroved.  "bv  the  President.   Tnis  •^^x  amotion  is  int-^n'^ed  to  reli-^ve  small 
business  enterorises  in  small  to"'ns  ■^rom  fixed  obli^-rations  which  might 
imDOse  exceiotional  hardshir:;  but  it  is  exo'^cted  that  alT  such  enter- 
■crises  will  conform  to  the  full -=3 1  extent  Dossible  with  the  reauirements 
which  would  b-^  otherwise  obligatory  utdoh  them." 

2,  Whenever  bids  or  quotati'^ns  are  invited  or  whenever  o-oen  market 
Durchases  are  mad;,  all  bidders  and/or  vendors  will  be  informed  that 
whan  exemption  is  claimed  under  the  above  cuoted  provisions  of  the  "^e- 
cutive  Order  of  October  23,,  1933,  th  y  will  submit  '^ith  tneir  bid  or 
quotation  a  certificate  containing  the  following: 

I  ('^e)  am  (are)  engaged  only  locally  in  retail  trade  (or  in  local 
service  industries)  and  not  in  a  business  in  or  a^^fecting  interstate 
commerce.   I  (we)  do  not  emrloy  more  than  five  Toers^ns  and  am  (are) 
located  in  a  town  of  less  than  2,500  TOTDulation  (according  to  1930 
Federal  census"),  to  wit; 

(Name  of  town  or  village  and  State) 
which  is  not  in  the  immediate  trade  area,  of  a  city  of  lar=eer  rio-oulation. 

3,  In  case  of  award  to  an  individual  or  firm  claiming  exeraDtion  as 
above  Torovided  this  certificate  will  be  accented  by  -ourchasing  and  dis- 
bursing officers  in  lieu  of  the  certificate-^  reauir^d  by  Section  I, 
Circular  No.  51,  lav   De-oartment,  1933,  and  in  lieu  of  affidavit  reauired 
by  Section  V,  Circular  ^^o,  53,  Tar  ^e-oartment,  1933. 

4.  Purchase  or'-"ers  or  contracts  -olaced  ^-dth  individuals  or  firms  so 
exemnted  from  com-oliance  ^ith  a-o^oroved  codes  or  the  President's  "Reem- 
iDloyment  Agre-^raent  will  not  contain  any  or'-^visions  relativ-^  to  com-oliance 
with  such  codes  or  with  the  President's  Re^mriloyment  A^^iTeement . 
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5.   The  -orovisions  of  Girculgr  'io.  4^^ ;  Section  I,  Circular  ttq,  51; 
and  Section  V,  Circular  y.o,    5^,  "ar  Denartment ,  19f^5,  do  not  airnDly  when 
ourchasps  fre  made  of  it^Tis  list-;d  in  the  General  Schedules  of  SuoDlies, 
Fiscal  Year  19?4,  nuA   t'he    contrnct  for  such  items  -nurchaGed  i^^as  m^^de  "by 
the  Gen  tpI   SuoToly  CoTn'.aittee  -orior  to  Au;;aist  10,  193"<. 

(A.G.  400.1?  (l-?-?4).) 
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APFHli'DIX  m.    65 

.       ■         ■  ?elDmary  8,    1934 

I — Pu-^chas^e'?  under  the  National  Recover^/  Act .  — P a, :■.' r g raoh  3 ,    Section 
V,    Oii'Ciilr-"  To.    '5;^,    './rr  Deprrtmsnt,    19.-?r',    is  r,mendec^.   bv  adriii^  the  fol- 
lov:ii,  ■    .^rovi. sions   thereto: 

Ar/'-  deale:'-  or  manufacturnr  "ho   so   derdrer.  mr."'-  file   the  -f ollovdnj;^ 
"blcn'-iet   r.ffidrvit  ^ith  the    Secretrr7  of  '^■':  ■■:■,    :  hioh  affidrvit  vill   cover 
all  article?,    matwricals,    siv.^^lies   sold  ''cr-r  that   r-irn'ofrcturor  or  dealer 
to  an"  -lurchaninj  oi"  contrpctir.';;  of  .hcer  of   the  '.'rr  De-;.r  ■:^tment: 

) 


Strt 

e 

of 

Conn 

ty 

I 
th 

of 

sa-^'- 

, .  u 

-^ss: 


hpvirj,?:   oeen   dill*'"   t''orn   on   optxi  depone  rnd 
of   the  ,    ,' ,   coroor.^bion  or- 


(Titl.e) 

ganized  rnd  er.istin'-:;  under   the  la.'s   of   the    Strte  of  ,    and 

hrvirg  its  princiyjal   office   r.iiv    .ilr.ce   of    uusiiissr  ;  t  , 


and  as  ^uch  am  authorised  to  naVje   tuis   pfficrvit  for  it   and  its   subsidi- 
E.ries  j?nd-  aGsociatec   corr^anie?,    r   list    of  '  .rich  is  attrched  hereto  pnd 

mc'de   a   orrt   hereof;    that    the  rnc   rll   of   s.aid   =;ubsidi- 

aries  anc    associated  corroanies,    •■nd,    :.i-")on   in^onartion   ancT   belief,    their 
subcontractors  have  com-'lied,    rnd  are   com"ol'^''in:'T,    st'^ictl '•  vith  pll  -oro- 
visions   of   the   roplicrble   cod.e   of  fair  corn'oetition  for   the   trade   or  in- 
dustry or   subdivision   thereof  concerned    or,    if  there  be  no  p/oaroved   code 
of  frlr  competition  for  the   trade   or  iiidust'i-^'-  or  subdivision  thereof 
concerned,    then  vdth   the   provisions  of   the  ?^eside:it '  s  "^.eemployment 
Agreement  promulgated  "under  authority''  of   Section  4(a)    of   the  i'ational 
Industrial   Recover^/  Act;    that   this  affidavit   is  intended  to  and  does 
applj-  to  all   contra„cts,    piirchase   orders  and    celivei-^r  orders  heretofore 
or  hereafter  entered  into   or  mac^e   or  to  be   made  ^  ith   the  '.ar  Department 

or  any  of   its  branches   or  officer  "o-r  the ,    its 

subsidiaries  and  associr.tec    ccm-oanies   as  aforesaid;    That   all   supplies 
furnished  under  anj  such  contra.ct,    vjurchase   order  or  delive:.-^'-  order  hove 
been  and.  will  be  procuced  in   st-uct   compliance  "ith  the   a^Dpli cable  ao^ 
proved  code   of   fair  co-i-oetition  for  the   trade   or  incuctr-'-  or   subdivision 
thereof  concerner,    or  if   there  be  no   such  a  3'oroved,  code,    i.ith  the  Presi- 
dent's Reeraolo-ment  A'-reement;    and  that    eacn  invoice  herer:^ter  sifomitted 
to  any  disbursing  officer  of   the  "','■•  Departrnv^rt  for    oa;-mcnt   on  account 
of  an*:'-  contract,    purcha.se   order  or  deliver.y  order  heretofore  or  here- 
after ma.de  and   bearing  thereon   the   signature   of  an"-~   dul"^''  authorized   o""- 
ficial   of    the   comiDanies   ref err<'B''''.   to  ho:"ein    saall  be   corsti'ued    to   be   a 
reaffirmation  i:'ith  resoect    thereto   of   the    statements  made  herein  und.er 
oath  as   full*^  and  completely.'-  and   ecmally  as  bincin'^  a'-:    if  a  ne'"'  and 
separate   ,-fficavit  ^'ere   attached  to   each  and    evei^"''  one    o:^   the    several 
invoices,    containin:'^  "dth  respect   to  each   such  invoice  alle^'atlons   of 
fact    substantially  the   same  as  those   set   forth  in   this  a>,ffidavit. 


(Name)  (Title) 
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Subscribec'    .-.-nd    r^-otti   to 
"before  ne   tais  

'^V^r    or 


1  cv 


I'otri'^  Public 


The  rr.'nep   of  ce.rle?'s  r^yif  nr  Tufri.oture-^s  ■^■'ao  nrve   filer],   s'ach  rn  af- 
fic.rvit    ,"it..i   the  '.'pi"  Deorrtment  ""ill  be  rnno"LJiicec   from   tine   to   time. 

'.Paen   thi9,  blr.rh"et   af  ;i';'<?.vit  has  beon   furnishec,    e    se"oaro.te  rnd  in- 
c.ividu,'!   r+'vidavit    ■"'o'.'    erch  vo'icher  cQve-^i:-:  -   nu;o;"5lies  furnishec    by   sucii 
dealer  or  n^Tiafe  c  wurer  •.•ill   r.o  loiif-rer  ,be    reruirec    as  a  -orereauisite   for 
payment,    but   in  lieu  thereof    such  c.er.ler  or  mar/ui^acturer  r'ill  fui'^nish 
the  follo^r'i.T":-   certificate.'  it'"i  the '  ixivoice: 

I    certif"'"  tha^".   ir    t'le    •ier^o:^--"ifnce   of    tlie   contr-ct,    ;o"'irchr'pe   order 
or  deli"-\;er"-  order  ".uider  'hich  thi  •"•    oill   i?   rendered,    the   cor.t"j""-ctor, 
and  u""oon   information  rnd  belies    each  rho  con  tractor,    if   an;'',    hrs  com"':)lied 
T/ith  all   the  "orovisions  of   the  r"jolicable  ap"orovef    code    of  fair  competi- 
tion for   ttio   trrce   or   inoustr^'"  o"r   subcivision    thereof   concerned,    or   if 
ther(5  be  no   a-o-provec.  code   of  fair  competition  for  the   trade  or  incuGtrj/- 
or   sub-division  tnereof,    '.'vith   the  pr'-^visions  of  the  Frer^ident '  r-    leem- 
plojHTient  Ag-reement  prom"a.l^?:,'"  ted  raider  the  autho'-it-^   of   Section  4(a)    of 
the  National   IndiistrieJ  Recover-y  ^ct. 

I    further  certify.''    thrt   al'l.    siroolies  furninhec    under   such  coi'itract 
have  'oeen  produced  in   strict   compliance  v;ith   such  code   or  aa-reemert,    as 
the  case  mr"'-  be.      The  affidavit   of   com"Dlirnce  v;ith  the    provisions  and 

reouirement    of   the  j'ational   Indu.7;trial   ""^lecover^'  Act   executed,  bj^  

on  rnc    filed  V'ith  the  '.'cv  Do"Drrtment    on 


(D".te) 

is  hereb"'-  incoroorrtedL  herein  ;"^nd   m?d,e  a  "oart  hereof. 

(date) 


(Si-;nc  bure) 
(Title) 
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APPE!:DI]C  NO..  ^^^ 


March  2^,  1934 

1,  Inst^^Icticns  rclatinr  to  pnrGhase&  under  tliO  ITation  Indus- 
trial P.ecover/  Act  publirliecl  in  the  following  War  DeT)artinent  Circulars 
are  hereby  revo  :ed: 

Circular  Ho.    d-..,  Aumst  19,  1933. 
Section  I,  Circular  No,  51,  October  5,  1933. 
Section  III,  Circular  No.  S2,  OctolDcr  1<J,  1933. 
Section  IV  and  Section  V,  Circular  No.  53, 

Octooer  19,  1933. 
Section  I,  Circular  No..  1,  Janiiary  8,  1934. 
Section  I,  Circular  No.  -  ,    February  8,  1934, 

2.  The  following  instructions  "based  on  Executive  Order  No,  '^24'^ 
dated  August  10,  1935,  Executive  Order  No.  ^354  dated  October  23,  1934, 
and  Executive  Order  No.  ^-.^^4o  dated  March  14,  1934,  will  hereafter  govern 
in  the  procurement  of  supplies  and  the  construction  of  public  works  from 
any  public  funds  appr^.priated  for  or  allotted  to  the  War  Department, 

^»   A'3plicati on:   These  instructions  apply  to: 

a.  All  supply  contracts  and  construction  contracts, 
formal  or  informal;  open  market  purchases  and  cash  trans- 
actions, 

b.  The  Contiiicntal  limits  of  the  Uniteo.  States;  the 
territories  of  Hawa-ii  and  Alaska;  the  Panama  Canal;  Puerto 
P-ico,  and  the  Virgin  Islands, 

c.  All  Government  agencies  or  instrumentalities 
administered  by  the  War  Department,  including  government- 
owned  and  :' overnmont-controlled  corporations, 

d.  Sup'olies  m.ine,  "oroduced  or  mfinufactured  in  the 
United  States  as  contemplated  oy   Title  III  of  the  Act  of 
Congress  approved  March  3,  1933,  entitled  "An  Act  making 
o.ppropriations  for  the  Treasury  and  Post  Office  Depart- 
ments for  the  Fiscal  Year  ending  June  30,  1934,  and  for 
other  purposes"  (^.7  Stat.  1520;  Bulletin  No.  3,  War  De- 
partment, 1933),  except  that  where  supplies  are  purchased 
that  are  not  mined,  Droduced  or  manufactured  in  the  United 
States  the  special  or  general  code  of  fair  competition  shall 
apply  to  that  portion  of  the  contract  executed  within  the 
United  States. 


9775 


-  71  - 


4,   a.   All  invitations  for  bias,  v.Titten  or  oral,  and  all 
reoueats  for  ouotations  issued  subssouent  to  March  1-  ,  19G'' ,  on  v/hich 
e.T/ards  have  not  'been  ms-de  prior  to  the  receipt  of  these  instructions 
shall  contain  the 'foil ov^rin-.  provision: 

"No  hid  (or  ruotation)  v;ill  'be  considered  or 
a.ccepted  unless  it  includes  or  is  accomr^anied  hy 
the  f ollov/in;^:.  Certificate  duly  executed  hy  the 
bickler: 

'It  is  hereby  certified  that  the  under- 
signed is  com-!::)lyin;';^-  v/ith,  and  will  con- 
tinue to  comply  with,  each  a-Q-nroved  Code 
of  Fair  Corapetition  to  which  it  is  sub- 
ject, and  if  engaged  in  any  trade  or  in- 
dustry for  which  tnere  is  no  ap-oroved 
Code  of  Fair  Competiti  .m,  then,  as  to 
such  trade  or  industry  it  has  'becoiiie  a 
pa.rty  to  and  is  com'olvinf'  v/ith,  and  v/ill 
.  continue  to  comply  Y;ith,  an  a.^^reement 
with  the  President  under  Section  4(a)  of 
the  national  Industrial  Recovery  Act." 

b,   No  bid  or  ouotation  v/hich  does  not  comply  with  the 
foregoing  reouirement  will  he  considered  or  accepted. 


c.   Bidders  will  also  he  informed  in  the  invitation  as 


follows: 


"Any  person  falsely  certifyinr^:  as  to  com-oliance 
as  aforesaid  who  submits  any  such  proposal,  "bid, 
contract,  or  suo-contract,  or  v/ho  accepts  any   pur- 
cha.se  order,  may  he  punished  as  provided  in  Section 
10(a)  of  the  Na.tional  Industrial  Recovery  Act  hy  a 
fine  of  not  to  exceed  Five  Hundred  Dollars  (  -300,00) 
or  imprisomnent  not  to  exceed  six  {^)   months,  or  hoth, 
and  in  event  of  any  such  false  certification  hy  any  such 
person,  a,ny  contract,  suo-contract,  or  purchase  order 
to  which  he  is  party  secured  hy  or  in  furtherance  of 
any  such  proposal  or  hid  may  he  cancelled  o?/   the  other 
party  thereto,  and  the  unfinished  portion  thereof 
completed  at  the  expense  of  the  person  guilty  of  such 
false  certification  ana  his  sureties,  if  any," 

5,   a.   All  hidders  will  he  informed  that  in  the  event  of 
av/ard  the  contract,  formal  or  informal,  or  the  purchase  order  ?/ill 
provide  as  follov.'s: 
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"The  contractor  (vendor)  agrees  that  it  r/ill 
comT^ly  T/ith  each  a.pproved  Code  of  Fair  Cor^petition 
to  y;hich.it  is  cubject  and  if  engaged  in  any  trade 
nr  indur. try  for  y/hich  there  is  no  approved  Code  of 
Fair  Con-oetition,  then,  as  to  such  trade  or  industry, 
with  an  a.greernent  with  the -President  under  Section 
<l-(a)  of  the  National  Industrial  Recovery  Act. 

"The  United  States  shall  have  the  rifht  to  can- 
cel this  contract  for  failure  to  coirrolj  ivith  this 
provision,  and  make  open  market  purchases  or  have 
the  work  called  for  "by  this  contract  othorwise  per- 
formed at  the  expense  of  the  contract  jr. 

"The  contractor  further  agrees  that  where  the 
su"oplies  furnished  are  not  rained,  produced  or  manu- 
factured in  the  United  Stc-,tes  the  special  or  general 
Code  of  Fair  Competition  shall  apply  to  that  portion 
of  the  contract  exocutcd  in  the  United  States. 

"The  contractor  fiorthor  agrees  that  it  will  not 
accept  or  purchase  for  the  perforinance  of  this  con- 
tract or  purchase  order,  or  enter  into  any  sub-con- 
tracts for  any  articles,  materials  or  sup"olies  in 
v/hole,  or  in  part,  procuced  or  furnished  hy  any  per- 
son who  shall  not  ha,ve  certified  that  he  is  comply- 
ing with  and  will  continue  to  comply  with  each  Code 
of  Fair  Ccm-oetition  v/hich  relatrs  to  such  articles, 
ma-terials,  or  supplies,  or  in  case  there  is  no  ap- 
proved Code  for  the  whole  or  any  -oortion  thereof 
then,  to  that  extent,  with  an  agreement  v/ith  the 
President  under  Section  4(a)  of  the  National  Indus- 
trial Recovery  Act." 

"b.   All  contracts  and  purchase  orders  will  contain  the 
provisions  stipulated  in  this  paragraiVn, 

^,   In  all  cases  in  v/hich  invitations  for  bids  v/ere  opened 
subsequent  to  March  l^i.-,  193':',  and  on  y/hich  ay;ards  have  not  been  made, 
the  lov/  bidder  v/ill  be  recuested  to  furnish  the  certificate  called 
for  in  Paragra-oh  -.-  and  sign  a  contract  incorporating  the  provisions 
of  Paragraph  5,   If  the  lov/  bidder  refuses  to  furnish  such  certificate 
or  sign  such  contract,  all  bids  will  be  rejected  o.nd  the  supplies 
readvertiscd  for  under  the  foregoing;  conditions. 

7.   If  any  dispute  arises  betv/een  a  contracting  and  purchas- 
ing officer  and  any  bidder,  contractor,  supplier  or  other  person  as  to 
compliance  v.dth  any  Code  of  Fair  Competition  or  with  the  President's 
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Reemplo^/TTient  Ai;;;reernent  i-n  connection -v/ith  any  propos£'.l,  ^icl,  contract, 
su"b-contr0.ct,  or  purchace  order,  .the  ruosticn,. in.  dispute,  top;ether 
v.dth  a  full  ropor-G  txicrecn,  vril,;!  'be  forraro.c.d,  t-hi:.ou^ii  the  C^iief  of 
the  Supily  Ai*:!*,^  Service,  or  'Bureau,  cone er.ned,  to  The-, Assistant 
Secretary  of  T7ar  for  transniittfd  to  the  ■  Administrator  for  Industrial 
Recovery  or  other  a£;:ency  d.esignated  oy  uijn.f  or  doc"j  cion.   His  cJecision, 
or  that  of  the  desi.',na,ted  a^'ency,,_  shall  be  final;  and  conclusive,  'but 
the  deteiTTiination  of  the  purchasing  and  contracting  officer  cliall  be 
effective  for  all  purposes  pending  such  decision*  ¥.0   contract  will 
he  cancelled,  hecauoe  of.  such  dispute  until  aDproval  for  such  cancell.a-- 
tion  is  ;';,iven  hy  The  Assistant  Secretary  .of  War. 

8,   All  provisions  of  ci."pproved  Codes  of  ]?air  Gcnrpetition,  in- 
cluding minimui-ii  prices  :fixed  b.y.  code  authorities,  shall  8:o:^1y   to  -bhe 
making  and  performance  of  all  .contracts  and  purchases,.   Instructions 
heretofore  p^i'blished  in  letter,  dated  January  IC,  .193-x,  AG-  1^3   I,H. 
(l-17"o4)  Misc.  i'."-C-.  Subject:  Bids,  that  low  'bids  would  not  he  rejected 
on  the  ground  that  the  prices  ouoted  in  such  'bids,  'are  in  violation  of 
an  applicable  approved -Code  or  Marheting  Agreement  ar.e  revoked ,  i.nsofar 
as  they  apply  to  -orices  fixed  "by  code  authorities,;  but  low  hids  on 
agricultural  products,  the  minimum  p'.dce  of  which  is  fixed  hy  Market- 
ing Agreements,  will  not  'be,  rejected  on  the  grouna  that  the  price  qu.jted 
is  'below  .the  price  fixed  "by  an  a.Dproved  Ivla.rheting  .A.greemcnt. 

a.  ^PJi9^i?^}^^J^J^JV\  S'PJ^\^fpA^.*  Sta.no.ard  J'nrms.,  bulletins 
and  instructions  issued,  "by  the  Puhlic  Ylor'-.s  Administration 
v/ill  'be  used  a.nd  will  ove.rn  in  t'lie  construction  "of  iDublic 
works  from  funds'  allotted  to  the  ¥ai'  Department  b.y  the  Puh- 
lic v7orks  Administration.  The  instructions  herein  are  ap- 
■olicable  to  proposals  for  P-iblic  Worics  Administratic.a  pro- 
jects and  to  construction  contracts  for  such  projects  only 
insofar  as  they  do  not  duplicate  or  conflict  v/ith  instruc- 
tions or  forms  issued  by  the  Public  Torks  Administration, 

'^*      ^■^J2rJ-lL   1'i^^X'^;'^ "*^J,»  ^"   ''^'^'^^  purchase  or  sup"")lies 
from  tublic  Tiforcs  At.';mini  strati  on  funds,  the  following: 
special  provisions  in  ada.ition  to  those  reouired  in 
Paragraph  5  above  v/ill  be  inserted  in  the  contract  or 
purchase  order: 

(1)  Cjnvict  Labor.   ':"^o  materials  manufactured 
or  produced  'by  convict  labor  shall  be  used  or  fp.r- 
nished  in-  the  performance  of  this  contract. 

(2)  Insj)ecti_on_c_f  _?^e coords.   The  'i'ederal  '"imorgency 
Administrator  of  Public  TTorks  and  the  contracting 
officer,  through  their  respective  authorized  agents, 
shall  have  access  to  all  payrolls,  records  of  person- 
nel, invoices  of  materials  and  an./  and  all  other  data 
relevant  to  the  performance  of  this  contract. 
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(3)  Reports.      Tlio    contractor  may  be   required   to 
report   in   triplicate  montlily,    tlirou/;!!   the   contracting 
officer,    and  cause  all    sulD-contractors   to   re^Dort   in 
like  manner,    within  five   days  after   the    close   of   each 
calendar  month,    on.  forms    to  he   furnished  hy   the  United 
States  Department  of  Lahor,    the  nujiiber  of  persons  on 
their  respective  payrolls,    the  ag£'regate  amount  of   such 
iDayrolls,    >^nd  the  man-hours  \7orked,    vmre   scales  paid 

to    the  various   classes  of  lahor,    and   the    total    expen- 
ditures for  materials,    in   the  perforiiiance  of   this   con- 
tract.    I:e  may  also  be   required  to    furnish  to    the   con- 
tractinc-^  officer   the  names  and  addresses  of  all    sub- 
contractors at   the   earliest   date  practicable,- 

(4)  Termination  for  Breach,      In   the   event  any  of 
the  provisions  of    this   contract   a/re  violated  by   the 
contractor  or  any  sub-contractor,    the   contracting  of- 
ficer may   terminate    the    contract  by  written  notice    to 
the   contractor,    and  jourchase    similar   sup'olie-s   in  .the 
open  market  or  otherwise,    and   the   contractor  and  his 
sureties    shall  be  liable    to    the   C-overnment  for  any 
excess   cost  occasioned   the   Government    thereby, 

10,     Exemption   from    th.e  President's  Reemployment  Agreement.    - 

a.      The   following  is   ouotcd  from  Executive  Order  llo, 
6354  datec  October  23,    1934: 

"The  provision  of   the  President's  Pieemployment 
Ag:reement,    issued  Jioly  27,    1933,    shall   not  be  held 
to   apply   to    employers   engaged  only  locally  in   retail 
trade  or  in  local    service   industries   (and  not   in  a 
business   in  or  affecting  interstate   commerce)    who   do 
not   employ  more   than   five  persons   and  who   are  located 
in   towns  of  less   than  2,500  population  (according   to 
the  1930   Federal    census)    v;hich  are   not   in   the   immediate 
tra.de  area  of  a   city  of  larger  population,    except   so 
far  as    such  employers  who   have    signed  the  President's 
reemployment  agreement   desire    to    continue    to    co.mply    ■ 
vdth    the    terms  of   said  agreement   after    the   date  of 
this  order;    and   this   release  of   such  employers  \vho 
have  heretofore    si'jned  the  President's   reei'-iployment 
a.grecment    shall  be   further  extended  so   as   to    release 
t-j    the    same   extent   all    such  employers  of  obligations 
not  V3luntarily  assumed  under   the  provisions  of  a  code 
of  fair  competition  approved  by   the  President,      'ij.iis 
exemption  is   intended   to    relieve    small   business  enter- 
prises  in   small    towns   from   fixed  obligations  which 
might  impose   exceptional   hardship;    but   it  is  ex- 
pected that  all    such  entemrises  will    conform   to 
the   fullest  extent  possible  with  the    requirements 
\7hich  would  be   otherwise   obligatory  upon   them," 
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v.'    ■Tnenbver  l3irls  or   quotations   are   invited  or  wliencvcr 
open  market  purc'naser,  are  made,    all   bido-erc  and/or  vendorc 
v.dll  "be    informed   tliat  -vlien   exenntion   is   claimed  under   the 
above    quoted  provisionn  of    the.  Executive  Order  of  October  23, 
1933,    they  vdll    submit  with   their  bid  or  qiiotation  a   ccrlifi- 
cate   con  tain  in"   the    follov/in-;^: 

I    (vrc)    31V.  (are)    eni3;a£;cd  only  locally  in   retail 
trade   (or   in  local    Ge:;vice   industries)    and  not   in  a 
business   in  or  affectinr^  interstate   comi.ierce.      I   (we) 
do  not   employ  more    than  five  persons  and  am  (are) 
located  in  a   town  of  less    thaxi  2,500   population  (ac- 
cording:  to   1930  Federal    census),    to   wit: 


(■Tame   of    town  or   villa^'s'e   and  State) 

which  is  not   in   the    iruuediate    trade  area  of  a.  city  of 
larger  popula.tion. 


1-,      If  in   the  o^Tinion  of  any  purcha.sin/;:  or   contractin-'-;  officer 
the  public   interest  will   be  best    served  by  malcin/^;  exceptions   in 
specific   cases,    or  otherwise,    to    the   instructions   contained  in  Para- 
graphs 4  to   8,    inclusive,    roGuects   for   the   c::coptions   desired  and 
the   reasons   therefor  will   be   forwarded,    through   the   Chief  of   the   Sup- 
ply Arm,    Service  or  Bureau  concernec',    to    The   Assistant   Secretary  of 
ITar  for   tr.-^nsmi  ttal    to    tlie  Adiiinistrator  for  Industrial   Recovery,      ilo 
exceptions  vjill  bo  made   in   the   instructions   in  Paragraphs  4   to    8,    in- 
clusive,  until    approval    therefor  has  been  given  by   the  Ad^'ainistrator 
for  In.'ustrial   Recovery. 
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APPEIJDIX  HO.    57 

AvTil   6,    1934. 

!•      The   f ollo^7in..'3;  changes    in  letter  cla.ted  March  26,    1934,  A,    &• 
400.13   I.R.    (3-.21-2'4-)Miscc   I.I-ASU,    Su'oject:      Codes  and  I.Iarketing  Agree- 
ments,   are  published  for   the   information  and  {^uidance   of  all   concerned: 

a.      Insert   the  A.70rd  "not"    cifter   the  rrord  "noiild"    in  the 
fifth  line   of  Paragraph  8© 

h.'     The   special  provisions  prescrihed  in  paragrraph  9  "b 
(2)    and  (3)    to  "be   inserted  in  contracts  for   supplies  -ourchased 
from  Puolic  Tforks  Ponds   are  no  longer  renuired. 
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APPEiJDlX  iiOr    53 


Am-il  12..    1334* 


te 


!•     Paragra;-)li  8   of  letter  dated  Lferch  26,   1934,   AG  400„13  I.S. 
(5-21-54) I :isc,   I.i~AoV/,    Sabject:      Codes   and  Uprlzetinc;  Agree. lents-    is  hereby 
rescinded.,    nnd   the  f ollo':i'n;'   Gul-stitated   tliore'or: 

3'«      ao      .4,11  Torovisions   oi"   '^•oproved  Coc'es   of  Pair   Cornpe- 
tition  shall   c;,  )oly  to   the  urchin;  r.nd    oerf orjaance   of  contrr.cts 
^.dth   or   sales    to  agencies   of   the  'J-ar  De-oartmentc 

ho      The   Co.:n-)t roller  General  has  held   (hS  ::3c.   ir-51ol9,   J\-54559, 
April   2,    195 i)    that  c.djiinlLtrative   resjonoihility   in   contracting 
on   oehalf   of   the  Tjn?-ted  States   is   lini-ued  to   seeing   thrt    the  ad- 
vertised speci"5"icrtions   contain  requirenents   Gi:'iilar   to   those 
prescribed  in  iiaiT-g-'-'P'^h  4  above;    thrt    the  bid  received  and  ac- 
cepted includes   or  is   r-.ccorroar.ied  by  a  certificate   substantially 
in   the   forrri  therein  prercribec.  and   that   the   contract   entered  in- 
to -jith  the    acc3-oted  bidder   of   the     .urchase    order    issued  to   the 
acco'oted  bidder  contains   suost^r^itially   the   stipulation  "orescribed 
in  Paragraph  T    a  rbovoo      The   follo-.Ting   is   quoted  iron   the   deci- 
sion: 


officer,    pjxo.  it   is  no  part   o-£  his   outhority  or  re- 
sponsibility  to   deternine  -diether  o.  bid  r,s  r^  de    conr- 
travenes   irrj  codeo      It   is  his    duty   to   acce-ot    ube  Icn 
responsible  bid  containing   or  rccomrnied  by  the   i-e 
ojaired  certificate,    and  to   see   to   it   txiat    the   contract 
entered  into   ^dth  such  lo'j  bidder   conta.ns    the    re- 
quired   provision  nith  reSi,-)ect    to   code   co:rolia.::ce.      If, 
thereafter,    a  dispute   should  arise  -./iietlicr,    'Piot\7ith- 
stcUiding  the   certificate   acconpanying    the  bid  or   the 
stipulrition  contained  in   the    contract,    the  bidder 
and/or  contractor  hns   conalied  and  ■'-ill   continue   to 
cormoly  ^7ith  the   a-TOroved  code   of  fair   co:n-netition,    or, 
if  no   code,    then  ^'ith  the  President's   ree.j.jloyment 
agreeiient,    Sw.ch  disyj.te  must  be   resolved,    in   the  first 
instance,   *   *   *   by   the  Adninistrator  for   Industrial 
Recovery,    or   such  rgency  as  he    shall   designate, 

^  \)li  -^ffi  ■ifi  ^  i)fi  ■ifi  ■!(, 

"If  the  contractor  violntes  the  code  or  the  President's 
reern'^loyment  agreenent,  and  it  is  so  deternined  by  the 
Administrator  for  Industrial  Recovery,  or  such  agency 
as  he  shr,ll  designate,  the  coritract  should  be  cancelled 
in  pccordr  ice  -rith  the  ^revisions  of  tne  contr.'-.ct  in- 
serted therein  *  *  *  and  the  ■^.'■ork  performed  or  su";)-iDlies 
procured  at  the  exoense  of  the  contractor  as  therein 
provided." 

c.  Purchasing  and  contracting  officers  ■...all  be  governed 
by  and  coirroly  ^ith  the  foregoing  decision. 
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d«  The  a.nard  of  the  contract  to  the  lowest  resoonsihle 
■■"bidder  rhose  bid  co?i.forr!is  to  the  invite  ticn  ond  is  accompanied  hy  the 
required  certificate  need  not  be  dela7ed  because  of  any  assertion  that 
the  "bid  violates  any  code  nrovision. 

e»   If,  after  :•  "bid  is  accepted,  a  dispute  should  arise 
whether,  not-.rithstandinr  the  corrrplirnce  certificate  accompanying'^  the 
"bid  or  t'ho  cdpliance  sti'Uilations  contained  in  the  contract,  the  bidder 
and/or  contractor  h-s  com':>lied,  and  rrill  continue  to  comply  irith  the  ap- 
proved code  of  f ;  Ir  CO.  y-'ctition  or  wit'n  the  president's  reemplo^nnent 
agreement,  the  nrocedure  \dll  Do  as  prescribed  in  Paragraph  ?• 
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^PEIJDIX  ITO.  69 

April  24,  1934, 

1»  Exce-ptions  to  the  orovisionG  of  Executive  Order  ITo,  6S46, 
The  Adninistrrtor  for  Industrial  lLGcover7  has  approved  the  following 
exceiDtions  to  the  requirer.ients  of  Executive  Order  L'o.  6346  r/hich  aro  sPit 
forth  in  -oaragraphs  4  and  5  of  letter  dated  March  26,  1934  (AG-  400.13 
I.H,  (3- 21- 34) Misc.  II-ASW)  : 

a.  Ener^-jency  purchases  of  less  than  $50.00  and  other 
emergency  purchases,  including  those  cased  on  telegrcaohic  "bids, 
when  in  the  opinion  of  the  purchr.sing  officer  it  is  not  possihle 
or  practicable  to  recniire  coiroliance  Lvith  the  provisions  of  para- 
graphs 4  and  5  of  the  TTar  Department  letljer  of  Llarch  26,  1934. 

"bo  All  contracts,  ler-ses,  or  -ourchases  of  any  nature 
made  rith  or  from  aji;'  state  government,  or  any  political 
suhdivision  or  municipality  thereof. 

c.  All  leases  involving  rental  of  land  for  any  pur- 
"ooses  ■^fiieTe  no  services  are  rendered  to  the  Government  by 
the  lessor. 

d.  All  leases  involving  annual  rental  at  a  rate  not 
exceeding  $500.00  per  pnnum. 

e.  Purchr-se  orders,  contracts  or  leases  made  in 
American  oossessions  or  territories  outside  the  Continen- 
tal limits  of  the  United  States  nhen  Territorial  Codes 

or  Territorial  I.Iodifications  of  basic  Codes  have  not 
been  ap^oroved. 
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Ifey  1,  1934. 

!•   It  lias  cf>:i3  to  ■-.he  r.ttontioii  of  the  ITpt  Deorxrtnent  thr.t  in- 
structions .-^.s  "-0  '^tion  -./hich  !-UTOii].d  lie  tai:on  on  rlleged  violations 
of  Codes  a.nd  I  arketinfi'  Ai:;Teer3.::.it3  ere    oeinr;   received  from  the  national 
Recover;^  Adj.iinistrp.tion,  fro;i.  otate  and  Local  Agencies  thereof,  fro;i 
Code  Authorities  or  Code  Connittees,  rnd  narkotinf^  Agreejient  Ix{;eiiciezm 

2e   The  Uar  .LV.-:art-i-.-H  desires  to  coooerate  to  the  fullest  ex- 
tent Y:^ith  the  IIatio:..;il  '.Lecover/  Adjnini  strati  on  dji(\   nith  the  A-*:;;  ri  cultural 
Adjustment  Adinini  strati  on  j  hut  uncoordinr.ted  instructions  issued  directly 
to  "ar  De-.-)rrtnient  fielo  a.';encies  b:y  agencies  outsi-Je  of  the  TJar  De^^art- 
ment  are  confusin;:^  ':,:.>   tho  :7lav   Dooartnent  r/^encies  rnd  if  executved  Vj   them 
nay  rerjult  i:..i  orocurenent  "orocedure  contrairy  to  existing;  la^.'S,  rcj^ulations 
and  decisions  of  the  Cov.', vbrollei-  General.   The  Administrator  for  Indus- 
trial r.ecover-2^,  has  ."leen  bO  advised  and  hrs  heen  reoucs.ted  to  instruct  the 
several  divisions  of  his  office  and  the  locrl  a/^encies  of  his  Adninistrnr- 
tion  that  pjiy  necessary  instractions  to  the  Tfar  Department  should  he 
rddressed  to  the  oecretar^y  of  T'ar, 

3.  It  is,  therefore;  directed  that  all  concerned  he  instiucted  that 
agencies  of  the  national  Ilecovery  idj.iinistr--  tion.  Code  Authorities  or  Mar- 
ketin;;;;  Ai^reoraent  Agencies  are  not  ruthorize^',  to  issue  ir.structions  directly 
to  field  agencies  of  the  "far  Deprrtment  and  no  rction  -all  he  taken  on 
instractions  so  received.   If  such  instructions  ^,re  received,  they  ^.dll  he 
acknoTrledged.  and  the  sen'^er  notified  that  the  natter  has  heen  referred 

to  the  Secretary  of  T7ar  ::or  considerationc  '' 

4.  If  direct .inquiries  are  received  frora  outside  agencies  for  infor- 
mation needed  '"oj   them  to  assist  in  their  investigations  of  revjorted  code 
or  narketin  ;  egreeiient  ^molations,  ohey  may  he  furnished  the  names  of 
Didders;  prices  hid;  vh'.-Ther  the  hidders  furnished  the  rer[uired  com^oli- 
ance  certificate;  ■'vhoth.r-.  the  contract  has  oeen  a^"\arded;  if  so,  to  rrhom; 
contrr^ct  price;  ^jheth_er  )evformance  iio.s  heen  commenced  or  com-^leted;  end 
frhether  the  contr.-\ct  contains  the  rl.HoA*.  compliance  'rovisions. 
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A'PEilLIX  1^0.    71 


Lay  10,    1934 


1,  Reference   is   jngide   to  mii/.co   raph  letter   froni 
thir.    office   of  ^larch  ''6,    1234,    on   the  atove    piioject, 

2,  T'-ie  provic-ionG   of  Executive   Order'  6o46, 
dated  I.Iarch  14,    1334,    iire   a/rplicaole    to    the    sale    of   curpliic 
and   Galvage  "oro-oertj'-  'b--'   War  L'eT:)artncnt  a.:;cnc.iGn,    and   the 
provisions    of  tliat    Order  v/ill    be    cor.r:^licd  with  in  connection 
v'ith  sale    of  such  property. 
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JiJiie  21,    1934. 

1.  The  iiistn.'.ction?  herein  r.re  a  revision  and  compilation  of  all 
instrnctionc  nov;  in  effect  miicli   relate  to  IT.H.A.  Codes  and  A. A. A. 
Mar:;etin^  A(.reernents  as  affecoin^"  '"'ar  Department  procureiuent  "roce  "0X0, 
'T'hey  sapersede  all  ;'jrevious  instructions  relating:  thereto,   ?uture 
clian.;:;es  in,  or  additions  to,  these  instructions  vdll  ue  -ufblished  from 
time  to  time  in  seria.lly  nvrabered  siroyilements  to  this  letter. 

2,  The  instructions  follov/in^"  are  bosed  upon  and  are  in  accord- 
ance v/ith  ap-^'licatle  Executive  Orders,  decisions  of  tne  Comptroller 
General,  ano.  letters  of  instructicnissued  "by  the  Director  of  Procure- 
ment, Treasiu-y  Department ,  All  Purchasing  and  Contracting;  Officers 

and  agents  v/ill  'be  {^'ovfirned  tiierehj?-  in  procurement  transactions  involving 
the  use  of  "ouDlic  funds. 


1^0.  G6-16,  dated  iviarch  14,  1954 . 

a.  Except  as  hereinafter  provided  all  invitations 
for  "bids,  writte:i  or  oral,  and  all  requests  for  quotations 
will  contain  the  -tolloving  provision: 

"Nj  "bid  (or  quotation)  vdll  "be  considered  or 
accepted  unless  it  includes  or  is  accompanied  'by 
the  follovdn/;,'  Certificate  duly  executed  hy  the 
"bidder: 

'It  is  here'by  certified  tliat  the  undersigned 
is  complying  vdth,  a.  d  vriii  continue  to  comply 
with,  each  a"i;roved  Code  of  lair  Com.petition  to 
wnich  it  is  su'bject,  and  if  engaged  in  any  trade 
or  industry  for  vriich  there  is  no  a;-:;-iroved  Code  of 
Fair  Competition,  then,  as  to  such  trade  or  in- 
dustry it  has  "become  a  party  to  anc-  is  complying 
vdth,  a:.d  vdll  continue  to  comply  v/ith,  an  e.gree- 
ment  vdth  tne  President  under  Section  4(a)  of  the 
liatione-l  Industrial  Recovery  Act.*" 

"b.  Dxcept  a.s  hereinafter  providec"  no  'bid  or  quotation 
which  does  not  comply  v/itn  the  foregoing  renuireiient  wiH  be 
considered  or  accepted. 

c.  Didders  \.dll  also  "be  informed  in  the  invitation  as 
follows : 

"Any  person  falsely  certifying  as  to  compliance  as 
aforesaic-  ■""no  submits  any  such  proposal,  "bid,  contract,  or 
sub-contract,  or  v;ho  accepts  any  purchase  order,  may  'be 
punished  as  provided  in  Section  10(a)  of  the  'dational 
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Inc.ris trial   ''ecovery  Act   'oy  a   fine   of  not    to   exceed  Five 
/iinc.rec.  Dollars    ($500,00)    or   in-orisonnient  not    to   exceed 
six   (5)   months,    or  botli,   a::.;-'    in  event   of  any   such  false 
certification  'oy  any  sucu  ;-.-^erson,   a.ny  cmtract,    sifb-con- 
tract,    or  pvirchase    order  to  v.-hich  he   is  ■  larty  secured  "by 
or   in  furt]ierancfc    of  any  such  proposal   or  "bid  ^nay   b.e   can- 
celled iDy  the   other  -larty  thereto,   anei.  tne  -ojifinished  ■-■or^       ^ 
tion   tneroof  co.npleted  at   tne    exoense   of   the  person  :pxiilty 
of    such  false    certif ic--tiovi  ai^d  his    sureties,    if  any," 

d.      Except   as   hereinafter  -provided  c^.ll  "bio dors   v.'ill  be    informed 
tiiat   in   the   event    of  award  tne   contract,    formal   or   informal,    or   the 
purchase   order  Y.dll  provide  as   follov.'s: 

"The   contractor    (vendor)   a^^^'rees    that   it   v/ill   conply 
with  each  a.-^"  r:)ved  Code    of  ]?air   Competition   to  which 
it   is    suo  ,ect  and  if  on/^a.{:-:ed   in  ^:ny   trade   or   industry 
for  v/.Icji  tnere    is   no  a"-^'~'roved  Code   of  7air  Competition, 
then,   as    to    such  trade   or   incustry,    with  an  a.greement 
vdth  tiie   President  Uiif'er   Section  d(a)    of   the  hational 
I:idustrial   .?i.ecovery  Act, 

"T'.ie   United  States    slkall  have    the   ri^pht    to   c;incel 
this   contra'ct    for   failure   to   com"  ly  v/ith  this  provision,    and 
i:iake   open  marhet  -o^ircliases   or   liave   tne   worlt  called  for  'oy 
this   contrpct   Ooherwise  performed  at   tl..e   exroense   of   the 
contractor, 

"Tne   Co'atractor  furtlier  a,  rees    thr-t   vrhere    the 
Supplies   fur.iished.  are   not   mii:ed,   "vrodr.ced  or  manuf.actured 
in   the  United  States   the    s "ecial  or  ,  eneral   Code   of  Pair  Com- 
p-etitio'i".  ?n.- 11  ..vp-.ly  to   t.'i  t  'oortion   of  the   co. "tract   executed 
in    the  United  Str^es. 

"Tlie    Coyitractor   f-uj-tner   -^^prees    that    it   ^dll  not 
3xcept   or  iDurch'se   for   tne    -^erfonrLrnce   of   this    contract   or 
purchase    order,    or  enter   into   any  sub-contracts   for  any 
articles,   materials    or   sua-.lies   in  whole,    or   in  nart ,   pro- 
duced or  furnished  hy  /niy  perso-i.  v/ho    siic'.ll  not   iiave   certified 
that   he   is   complyin;_    with  and  v/ill  continue    to   comply  with 
each  Code   of  Fair  ConTTetition  wnicn  relates   to   such  articles, 
m.aterials,    or   supplies,    or   in   case    there    is   no  approved   Code 
for   tne  whole   or     ::Yy  portion  thereof  then,    to    th^.t  extent,    v/ith 
an  acreement   with  the  Prr.sioent  u:i''-''er   Section  4_{a)    of   the 
fationr;!   Incus  trial  "tecovery  Act." 

e,     "xcept  as   .ierei'iafter  provided  >.ill   contr  ^cts   and  pur- 
chase  orc'ers   will   co-"'t"in   the  'revisions    sti'oulated  in   "d"    above, 

4 .      r.xce-;3tions   to    the  Provisio ns   of  Parg.prc'-jh  3  above , 

•"  •      The  Administrator  for   InC'.ustrial   hecoverj    ]v.:.s 
approved  tne    i'ollowingpexcep.tions   froiV;  tne    o'"iero.tion  of 
Executive   Order  llo.    6646: 
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(1)  Open  mar'iet  purchases  (See  A.H,  5-,?40) 
v/iien  the  a^' iiTCi^^ate  airioimt  of  c'  r^ii^^le  trp.nsaction 
does  not  exceed  SlOO,  -orovided  tnat  the  Purclie-sing 
and  contracting  Officer  certify  that  it  is  either 
not  practica'ble  or  it  is  impossible  to  obtain  the 
Certificate  cont em- elated  'oy   Section  lA  of  Executive 
Order  '3645,   (par,  5a  alDove). 

(2)  All  contrs.cts,  leases,  or  purchases  of 
any  nature  made  i^ith  or  fron  any  State  Government, 

or  any  political  sub-division  or  ]"iTanici;':iality  thereof. 

{■')      All  lea.ses  involving;  rental  of  land  for  any 
purposes  v/here  no  services  are  rendered  to  the  Govern- 
ment 'b  y  t  iie  lessor, 

(4)  All  leases  involvin/""  annuaJ  rental  a.t  a  rate 
not  e  X  c  e  e  d  i  n^' ,  o  5  00 , 0  0  " '  e  r  annum  • 

(L")   Purcha.se  orders,  contr;;,cts,  or  leases  made 
in  foreign  countries  or  in  America:.,  "tossessions  or 
territories  outside  t.^e  continental  limits  of  the 
United  St^ates  where  territorial  codes  or  territorial 
modifications  of  basic  codes  nave  not  "been  ap/'roved, 

(6)   i'iovements  of  ^-overnment  freight  or  personnel 
over  ste.'?mship,  airplane,  "bus,  or  express  lines  v;here 
^Dublished  tariff  rates  are  in  effect* 

(?)  Articles,  m.aterials,  or  supplies  of  foreign 
origin, 

(C)  "hen  surpplies  must  'be  T)-archased  against  a 
defaulted  contract,  or  a  nev/  contract  for  the  perform- 
ance of  v;or"'  made  because  of  a  oefaulted  contract,  the 
terms  and  conditions  as  regards  1I,E,A,  code  compliance 
v.'ill  "be  the  same  in  the  new  invitation  .'ind  contract  or 
purcliase  order  as  v/ere  required  viAen  t~:ie  defaulted 
contract  v/as  made, 

"b.   The  Comptroller  Geners.l  lias  held  that  the  provisions  of 
Executive  Order  'iio,  6646  do  not  apply  to  the  sale  of  surplus  or 
salvage  property, 

c.   If  in  the  opinion  of  any  Purcha.sing  or  Contracting 
Officer  the  -■uhlic  interest  viill   he  best  served  by  mahing  ex- 
ceptions in  s'jecific  cases,  or  othiCrv/ise,  to  the  oneration  of 
Executive  Order  ho,  6646, re  quests  for  tiie  exceptions  desired  and 
the  reasons  therefor  v;ixl  'b3  forward.ed,  t"nrouf_h  the  Chief  of  tne 
Supply  Arm,  Service  or  h"areau  concerned,  to  The  Assistant  Secretary 
of  War  for  transmittal  to  the  Ac'jTiinistrator  for  Inuustrial  Recovery, 
No  exceptions  v/ill  be  ina,de  except  as  herein  •  rovided,  until  ap- 
proval therefor  ha.s  been  f  Iven  'by   the  Administrator  for  Industrial 
P.ecjvery, 
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5,    a.  All  pi"ovisions  oi  ap-'-roved  Codes  of  Fair  Competition 
sh3,ll  a"oply  to  the  r'le.jiing  and  periorrriance  of  contra^ctr-  with  or  sales 
to  ajeiicies  of  the  '/ar  lepartnient , 

"b.   The  Comptroller  G-eneral  has  held  OlS  Dec,A~51319, 
A-54559,  Aioril  ?. ^    13o4)  tha.t  administrative  rcs-oonsihility  in 
contrncui-iiv;  on  "behalf  of  the  United  States  is  limited  to  seeing 
that  the  advertised  specifications  contain  req_airenents  similar 
to  those  prescribed  in  para;2Taph  3  ahove ;  that  the  hid  received 
and  accepted  i. .eludes  or  is  acconrpanied  hy  a  certificate  sub- 
stantially in  the  form  therein  prescrihed  ancl  that  the  contract 
entered  into  v/ith  the  accepted  Didder  of  the  purchase  order 
issued  to  tnc  accepted  bidder  contains  suhstantia-lly  the  stipula- 
tion prescriDed  in  paragraph  Z   ahove,   fne  follov/ing  is  quoted 
from  the  decision: 

"The  "biddi:i;f.  is  no  res'oor.si'bilrity  of  the  con- 
tracting;- officer,  ;-nd  it  is  no  ".art  of  his  authority 
or  res2?onsibilit.y  to  determine  vfhethcr  a  hid  as  made 
contrr?.venes  any  code.   It  is  his  duty  to  accept  the 
low  res; 'onsihle  hid  contciinin;';'  or  accom- lanied  oy  the 
required  certificate,  a:i'-'  to  see  to  it  that  tne  con- 
tract entered  into  v/ith  such  low  "bidder  contains  the 
requirec!  "■■"■- revision  vdth  res'oect  to  code  com2Tliance. 
If,  tnereafter,  a  dispute  should  arise  whetheir  ,  not- 
vdths banding  tne  certificate  accompanying  the  old  or 
the  stipulation  contained  in  tne  contract,  the  bidder 
and/or  contr;.>.ctor  "na.s  cqra"lied  and  will  continue  to 
comply  with  the  a:i"~'roved  code  of  fair  competition,  or, 
if  no  code,  then  \/ith  the  president 's  reemployment 
areeiacnt,  such  dispute  must  be  resolved,  in  the  first 
instance,  *'^'''  by  the  Admanistrator  for  Industrial  Re- 
covery, 01'  such  agency  a.s  ic  shall  designate. 

](:         3|e         %         ^ 

■  "If  the  cojitractor  violates  the  code  or  the 
?resid-nt's  reeni/jloyment  agreement,  and  it  is  so 
determined  by  the  Administrator  for  Industrial 
Aecover^/,  or  such  o.gcncy  as  he  shall  designate, 
the  contract  shonld  be  cancelled  in  accordance 
with  tne  ;'"'roYisions  of  the  contract  inserted 
therein  ***  and  the  v/orli  rerformed  or  supplies 
procured  at  tiie  expense  of  the  contractor  as. 
t  he  re  i  n  ;ci  r  o  v  i  de  d . " 

c,  Purcnasing  and  Contracting  Officers  Vi/ill  be 
governed  by  ano.  comiply  witn  tne  foregoing  decision, 

d,  Tne  award  of  t/ie  contract  to  the  lowest  re- 
sponsible bidder  ^''hose  bid  conforms  to  the  invitation  and 
is  accorav.anied  by  the  reauired  certificate  need  not  be 
delayed  'uecgiuse  of  any  assertion  that  the  bid  violates  -any 
code  provision* 

e,  If,  after  a  bid  is  accepted,  a  dispute  should  arise 
vdiether,  notwithstanding  the  comnliance  certificate  accompanying 
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the  "bid  or  the  corrrpliance  stiT)ulations  contained  in  the  contract, 
the  "bidder  and/or  contractor  has  complied,  and  will  continue  to 
comply  with  the  av.iroved  code  of  fair  competition  or  v.dth  the 
President's  reemployment  agreement,  the  procedure  vdll  "be  as 
prescri"bed  i"  Paragraph  6, 

6,  a.  If  any  dis'pute  arises  "betv/een  a.  contracting  and  pur- 
chasing officer  and  any  bidder,  contractor,  sujDplier  or  other 
person  as  to  compliance  with  any  Code  of  Fair  Competition  or  v/ith 
the  President's  Pieemployi-nent  Agreement  in  connection  ?/ith  any 
proposal,  "bid,  contract,  suh-contraot ,  or  purchs.se  order,  the 
q^uestion  in  dispute,  together  v/ith  a  full  report  thereon,  will 

'be  lorv/arded,  throUj'vh  the  Chief  of  the  Supply  Arm,  Service  or 
Bureau  concerned,  to  The  Assistant  Secretary  of  '.Tar  for  trans- 
mittal to  the  Administrator  for  Industrial  Kecovery  or  other 
agency  designated  "by  liim  for  decision.  His  decision,  or  that  of 
the  desifpiated  agency,  sheJl  he  final  and  conclusive  hut  the 
determination  of  tine  purchasing  and  contracting  officer  shD.ll  he 
effective  for  d11  purposes  pending  svich  decision,  llo  contract 
vfill  be  cancelled  because  of  such  dispute  until  a-iprovcil  for 
such  ca.ncellation  is  given  by  The  Assistant  Secretary  of  War, 

b.  Agencies  of  the  Llational  Recovery  Administration,  Code 
Authorities  or  I.^arheting  Agreement  Agencies  are  not  authorized 
to  issue  instructions  directly  to  field  agencies  of  the  War  De- 
partment and  no  action  will  be  taken  on  ins tri;.ct ions  so  received. 
If  such  instructions  are  received,  they  will  be  acknowledged  and 
the  sender  noti-fied  that  the  matter  lias  Decn  referred  to  the 
Secretary  of  T/ar  for  consideration, 

c.  If  direct  inquiries  are  received  from  outside  agencies 
for  information  'needed  'by  them  to  assist  in  their  investigations 
of  reported  code  or  ivarketing  agreement  violations,  they  may  be 
furnished  the  names  of  bidders;  prices  bid;  whether  the  bidders 
furnished  the  required  compliance  certificate;  whether  the  con- 
tract has  been  awarded;  if  so,  to  \7hom;  contract  price;  v/hether 
performance  lias  been  connienced  or  completed;  and  whether  the 
contract  contains  the  IT.R.A.  conrpliance  provisions, 

7 ,  Exemption  from  the  President's  Reemployment  Agreement . 

a.   The  following  is  quoted  from  Executive  Order  llo,  5710, 
dated  Hay  15,  1934: 

"Employers  engaged  only  locally  in  retail  trade 
or  local  service  trades  or  industries  v;ho  operate  not 
more  than  three  establisliments  and  vmose  place  or  places 
of  business  is  or  are  located  in  a  tovm  or  tovms  ea.cli  of 
less  than  2,500  population  and  not  in  the  immediate-  trade 
area  of  a  city  or  town  of  larger  population,  as  deter- 
m.ined  by  the  Administrator,  a.re  exempted  from  those  pro- 
visions of  the  President's  Reemplo^mient  Agreement  and 
those  provisions  of  approved  codes  of  fair  competition 
which  relate  to  hours  of  employment,  rates  of  pay,  the 
minimum  prices  at  v/hich  mercliandise  may  be  sold  or  • 
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services  pex-forr.ed,  and  trie  collection  oi  aGsessments, 
except  insofar  as  c.ny   such  enroloyer  shall  after  the 
effective  u.-^.te  of  this  order  sir-nify  '.o  the  Administrator 
his  inter-tion  to  he  fouid  by  such  provisions.   This  exemp- 
tion is  iritendocj  to  r-lieve  small  business  enter^orises  in 
small  to\ms  from  fixed  o'blii^;a.bions  v/.-iich  mi^ht  impose  ex- 
ceptional hardship;  hut  all  such  enterprises  are  ex"pected 
to  conform  to  the  fullest  extent  possible  v/ith  trie  require- 
ments Vv-nich  otherwise  v.-ould  bo  obli,'A'a.tory  upon  them," 

b.  Whenever  bids  or  quotations  are  i:.vited  cr  whenever 
open  market  purchases  are  m.a.dc ,  all  bidders  and/or  vendors  vdll 
be  informed  that  v.-hen  exemption  is  claim.ed  under  the  above  quoted 
provisions  of  the  Executive  Order  of  May  15,  1934,  they  v;ill 
execute  a.nd  submit  with  their  bid  or  quotation  a  certificate  as 
follows: 

"The  undersigned  bidder  hereby  certifies  tlia,t  he 
is  an  employer  engaged  or.ly   locally  in  retail  trade  or 
local  service  trades  or  Indus  tides  and.  that  he  docs  not 
operate  more  tVian  three  establisliments  and  that  each 
such  place  or  places  of  business  is  or  are  located  in  a 
tovm  or  tovrns  each  of  loss  tiian  3500  population  and  not 
in  the  imm.ediate  trade  area  of  a  city  or  tovm  of  larger 
population," 

c.  When  bids  or  quotations  o.re'  accompanied  by  the 
above  certificate  of  exem.ption  duly  executed  by  the  bidder 
such  certificate  shall  be  accepted  in  lieu  of  that  required 
by  Paragraph  3a,  and  the  reo^uirement  of  paragraph  3b  shall 
not  apply.   In  the  event  av;ard  of  the  contract  is  made  to 

a  bidder  v^ho  furnishes  such  a  certificate,  tlie  provisions 
contained  in  paragraph  od  shall  not  ripply  to  such  contract 
or  purcliase  order, 

8,    Leases,   The  following  m-ovision  shall  be  included  in  all 
leases  to  v.diich  Executive  Order  Ho.  5546  a"~plies.   (See  Paragraph  4a(3) 
(4)  for  exceptions), 

"The  lessor  shall  comply  with  each  ap;oroved  code 
of  fair  competition  to  v/hich  he  is  subject,  and  if  he  is 
engaged  in  any  trade  or  industry  for  v/nich  there  is  no 
approved  code  of  fair  competition,  then  as  to  such  trade 
or  industry  with  an  agreement  v/ith  the  President  under 
Section  4(a)  of  the  llational  Industrial  Recovery  Act, 
(president's  Reemploj'ment  Agreement)  and  the  United 
States  snail  liave  the  right  to  cancel  this  lease  for 
failure  to  comply  v/ith  this  provision  and  secure  premises 
elsewhere  for  the  une^cpired  portion  of  this  lease,  in  v;hich 
event  the  lessor  shall  be  liable  to  the  Government  for  any 
loss  or  d'miage  occasinned  tnereby,  and  the  lessor  shall 
not  a.ccept  or  purcJiase  for  or  in  connection  v;ith  the  per- 
formance of  this  lease  or  enter  into  any  sub-contracts 
for  any  articles,  materials,  or  supplies,  in  whole  or  in 
part  produced  or  f-ornished  by  any  person  who  shall  not 
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have  certified  that  he  is  complying  v/ith  and  will  con- 
tinue to  comply  with  each  code  oi'  fair  competition  which 
relates  to  such  ai'ticlos,  materia-ls,  or  su:pplies,  and/or 
in  case  there  is  no  approved  code  for  the  v.^hole  or  E^ny 
portion  thereof  the/:  to  tn^t  extent  v/ith  an  agreement 
\vith  t'.ie  President,  r.s  aforesaid," 

1 1  •   Puhlic  ''"o rhs  A'hninistr?^.tio\.  Contra.cts. 

^ •   Con?tructi on  Contracts _5_  P . 7J , A •  J o r ms  ,  duI  1  e t i n s 
and  instructions  i'-sued  'oy   the  Public  Works  Administration 
will  'be  used  and  will  govern  in  tne  construction  of  puhlic 
works  from  fluids  allotted  to  the  War  Ee"'")ari/i.ient  'by   the 
Public  Works  Admir.i'.strationa   The  instructions  herein  are 
applicable  to  -Tropo--jals  for  Public  Works  Ac'-ministr^ttion 
projects  and  to  con;;t ruction  contra.cts  tor  such  projects 
only  insofar  as  th'.^3^  do  iiot  duplicate 'if r  conflict  with 
instriictions  or  forms  issued  by  the  Pr.blic  Works  Adminis- 
tration., 

bo  Su"^ply  Cent ract s «  In  the  p-^Tcliaso  of  supplies 
from  Public  Works  Aihninis  brat  ion  fujids  ,  the  appropriate 
regular  standard  Govcrrir.ient  Forms  will  be  used  with  the 
following  additional  special  provision: 

"Convict  Labors  'So   materials  manufactured  or 
produced  '"oy   corvict  labor  shrill  be  used  or  furnished 
in  the  performa.nce  of  this  contract. 
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—  J>J  — 


June  29,  1934. 

1.  Pablic  Utility  Oontracts.   The  follo^-^in^  Drocedure  Drescribed 
by  the  national  Pecov  ;ry  Adi.iinistration  rill  be  follov^ed  by  purchasing 
and  contracting  officors  in  cases  r'hore  Pablic  Utility'-  CoTToanies  refuse 
to  sign  the  Certificate  of  Ccr/oliance  reouired  by  Executive  Order  No, 
6646: 

a.  Investigption  indicates  that  raost  of  the  -public 
utility  coraioanies  are  in  full  coniDliance  and  are  ^Tilling  to 
execute  the  certificates;  rhere  there  is  only  one  conDany 
available  and  it  refuses  to  fiirnish  the  certificate,  'ne   will, 
of  course,  take  the  necessary  action  to  avoid  interfering  with 
the  Government's  functions. 

b.  liThere  utility  comDanies  refuse  to  submit  bids  with 
or  without  certificates,  the  specific  instance  should  be 
referred  to  the  National  Reco^-ery  Administration  for 
necessary  action. 

c.  Efforts  should  be  made  to  secure  the  certificate  but 
if  the  service  is  in  the  nature  of  a  monoDolj'',  the  National 
Recovery  Administration  will,  of  course,  act  to  avoid  inter- 
ference with  the  governmental  function. 

2 .  Exemption  from  Provisions  of  Co des  in  connection  with  Quota- 
tions made  to  Government  Agencies.  The  Administrator  for  Industrial 
Recovery  has  gro,nted  the  following  limited  exe-nption  from  the  oioeration 
of  Executive  Order  No.  6646: 

a.   V/HEREAS,  certain  lorovisions  of  Code  of  Fair 
Competition,  ar)proved  under  Title  I  of  the  National  Indus- 
trial Recovery  Act,  are  in  conflict  ^-ith  statutory  TDro- 
visions  or  well  established  -nrocedure  relating  to  contracts 
awarded  ''oy   the  United  States,  the  District  of  Columbia,  and  the 
various  St-^tes  or  -oolitical  subdivisions  thereof  (all  of  \7hich 
are  hereinafter  described  as  governmental  agencies);  and 

It  a"o-oearing  to  ne  that  the  exemption  hereinafter  granted 
is  in  furtherance  of  the  public  interest  and  \7ill  tend  to 
effectuate  the  policy  of  said  Title  of  said  Act; 

Pursuant  to  the  authority  vested  in  me  under  said 
Title  of  said  Act  by  Executive  Orders  of  the  President,  in- 
cluding Executive  Order  No.  6543-A,  dated  Decemoer  30,  1933, 
and  otherwise,  it  is  hereby  ordered  that  members  of  industry 
subject  to  codes  of  fair  competition  v;ho  bid  or  may  bid  on 
contracts  to  be  awarded  by  governmental  agencies  be  and  they 
are  hereby  exempted  from  conr)lia,nce  ^ith  any  provisions  of  such 
codes  governing  the  making  of  ojuotations  to  governmental 
agencies  which  prohibit  any  of  the  following  practices  and 
such  members,  notwithstanding  such  prohibitions  contained  in 
such  codes  may: 

9775 


(1)  Quote  Drices  and  terns  of  sale  to 
governmental  agencies  as  frvorable  as  those  permitted 
to  be  .moted  to  any  coramarcial  buyer  for  like 
quantities; 

(2)  Qriote  definite  •orices  or  teri.is  of  sale, 
not  subject  to  adjustment  re  suit  in?:;  in  increr^ed 
costs  duH'.ing.  the  life  of  the  contract,  for  definite 
qua.ntitie'j  and  for  definite  "oeriods  not  to  exceed 
three  moirchs  (unlesr.  a  longer  period  is  now  permitted 
by  any  such  cede); 

(3)  Q;apte  definite  'Orices  or  terras  of  sale,  not 
subject  to  a,'~1,iu3tn:2rit  resulting  in  increased  costs 
during  the  life  of  the  conoxact  for  indefinite 
quantities  and  for  definite  -oericds  net  to  exceed  six 
months  (unlesr:  a  longer  Dcriod  is  now  permitted  by 
any  such  code) ;        ■ 

(^.).Qij.ote  lorices  pnd  terms  to  a'OTily  on.  contracts 
to  beccr-e  effective  not  ino"^e  tliPii  sixty  days  from  the 
date  oi  the  opening  of  bids; 

(5)  ..Quote  "OT-ices  P. 0.3.  Doint  of  origin  and/or 
F.O.B.  destination, 

bo   PRO'r.fDSD,  "O'-JSVl'^,  thrt  the  exem-otion  hereby  granted 
shall  be  limited  to  and  OTDerative  only  in  connection  with 
quotations  made  by  such  members  to  governmental  agencies;  that 
nothing  in  this  order  contained'  shall  opera.te  to  permit 
deviation  f"om  or  abandcninent  of  open  price  and  coso  protection 
provisions  new  or  hereafter  contained  in  any-  such  code;  a,nd  that 
nothing  in  t;.iis  order  contained^  shall- relieve  any  such  member 
at,  any  -time  frera  the  duty  of  complying  with  all  other 
provisions  of  such  codes. 
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-  91  - 
APPEITDIX  no.  74 

July  9,  1934, 


1.   In  addition  to  the  exceptions  listed  in  -onragranh  4  of  letter 
dated  June  21,  19o4,  A-.  C-.  400,13  I-,"',  to  the  -provisions  of  paragraph 
3  of  sa,id  letter,  the  Administrator  for  Industrial  Recovery  has 
approved  the  following  exception  from  E::ecative  Order  Ho.  6646: 

"All  persons,  concerns  or  industries,  not  included  in  or 
covered  ty  the  TTational  Indi.istrial  Becovery  Act,  or  who 
through  E::ecutive  or  Admin  istrr>.tive  Order  -^re  exeiapted 
from  the  operation  or  ap'oiication  of  p.ooro^'ed  codes  or 
agreement  'T/ith  the  President;  provided  that  in  lieu  of 

.  certificate  required  Dy  Paragraph  1  (a)  of  the  aDove 
Executive  Order,  the  'Did^er  shall  certify  that  he  or  it 
is  not  included  or  covered,  or  is  exempted  a,s  aforesaid." 
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-  £2  - 
AP"^E^roiX  no.  75 


July  13,  1934, 


1.   Para:^rar)h  lib  of  letter  dated  June   21,  1934,  A.G.O.  400.13 
I.E.,  Subject  -  Codes  and  Marketing  Agreements,  is  changed  to  read  as 
follovjs: 

s-*  r^Jblic  'iiorks  Adrainistrption  Contracts. 

be  Supply  Ppntractg>,  In  the  Tourchase  of  supplies  which 
involve   tne  expenditure  of  P^"',^Aa  Funds,  the  appropriate 
regular  Standard  Governraent  Forri3  will  be  used  and  the  follow- 
ing special  previa  lens  Tsrescribed  by  the  Director  of  Procurement, 
Treasury  DeTxvrtraent ,  v/ill  be  included  in  such  contracts  or 
purchase  orde'j 


^r'  ri'r»c?  • 


"J^JITICLE  -  Donestic  mater.'-nls.  -  In  the  "performance  of 
this  contract  the  contrac'^or,  suocontractors,  mater ia.lmen, 
or  suppliers  shall  use  only  such  unmanufactured  articles, 
materials,  and  suoxiiies  as  have  oeen   mined  or  produced  in 
the  United  States,  and  only  such  manufactured  articles, 
materials,  ano.  sup'olios  as  ha.ve  been  manufactured  in  the 
United  States  suba fcantially  all  from  articles,  materials,  or 
supplies  mined,  prefaced  or  manufactured,  as  the  case  may  be, 
in  the  United  States,  except  as  provided  in  the  ST^ecif ications. 

"ARTICL3  -  IJ.P.Ao  Compliance.-  The  contractor  shall 
comply  with  each  approved  code  of  fair  competition  to  which 
he  is  subjects  and  i*"  he  is  engaged  in  any  trade  or  industry 
for  which  th^re  is  no  approved  code  of  fair  competition,  then 
as  to  such  trade  or  industry  ^^ith  an  agreement  with  the 
President  under  Section  4  (a)  of  the  National  Industrial 
Recovery  Act  (President's  HeeraPloyment  Agreement),  and  the 
United  States  shall  have  the  rignt  to  cancel  this  contract 
for  failure  to  comply  with  this  provision  and  ma]:e  open- 
market  purchases  or  ha,ve  the  v^ork  called  for  oy   this  contre.ct 
otherwise  performed  at  the  expense  of  the  contractor,  and  the 
contractor  shall  not  accept  or  purcho.se  for  the  performance  of 
this  contract  or  purchase  order  or  enter  into  any  subcontracts 
for  any  articles,  m^'.terials,  or  supplies,  in  whole  or  in  part 
produced  or  furnished  by  any  person  v;ho  snail  not  have  certified 
that  he  is  complying  with  and  v/ill  continue  to  comply  with  each 
code  of  fair  competition  which  relates  to  such  articles, 
materials,  or  supplies,  and/or  in  case  there  is  no  approved 
code  for  the  whole  or  an'^  portion  thereof  then  to  that  extent 
with  an  agreement  with  the  President  as  aforesaid. 

"AiiTICLE  -  Reports.  -  The  contractor  shall  report,  and 
shall  cause  each  subcontractor  to  report  in  like  manner,  within 
five  days  after  the  close  of  each  calendar  month,  on  forms  to 
be  furnished  by  the  United  States  Department  of  Labor,  the 
number  of  persons  on  their  respective  vay   rolls  directly 
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connected  ^-ith  the  project,  raid  the  number  of  man-hours 
work.   Two  copiea  of  e;ch  sucli  lontiily  ro"oorts  nre  to  "be 
furnished  to  the  contracting^;  officer  and  one  coi^y  of  each 
to  the  United  States  Depnrtinent  of  Labor, 

"ARTICLE  -  Convict  Labor,  -  ITo  materials  manufactured 
or  r)roduced  c:/  convict  labor  sh.ill  be  used  or  furnished  in 
the  performance  of  this  contrpct* 

"ARTICLE  -  Termination  for  broach,  -  In  the  event 
any  of  the  provisions  of  this  contract  are  violated  by  the 
contractor  or  any  subcontractor^  the  contracting  officer 
may  terminate  the  contrrct  by  written  notica  to  the  con- 
tractor, -and  "Durchase  siraiiar  su-o-olies  in  tne  oven   market 
or  otherp/ise,  and  the  contractor  and  nis  sureties  shall 
be  liaole  to  the  Government  for  any  excess  cost  occasioned 
the  Government  thereby, 

"ARTICLE  -  Subcontractors.  -  The  contractor  shall  cause 
apiDropricate  r^rovisions  to  be  inserted  in  all  subcontracts 
relatinf-c  to  this  contract  to  insure  tne  fulfillment  of  all 
its  iDrovisions  affecting;  such  subcontractors," 
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APP-Sl^)!::  FC.  78 

Jul7  13,  1934. 


The  follov/ing  Executive  Order,  r.pioroved  'Ivcciq   29,  1934,  by  The 
President,  r.odifyii'ir  Executive  Order  Fo.  6546,  is  suhraitted  for  the  in- 
formation of  all  concen".ea: 

"3v  vir+Aie  of  an  pursuant  to  the  f;j.thorit~'-  vested  in  me 
under  I'ltle  I  of  the  Ur.tional  Indartrij";-.  "lecove^y  Act  of  June 
16,  1933  (ch.  90,  48  Stat.  195),  and  in  order  to  effectuate 
the  purposes  of  said  title,  it  is  hereby  ordered,  as  follor/s: 

"1.   Any  p'^^rson  submitting  a  uid  to  rnj^  agency  or  in- 
strumentality,^ of  the  United  States,  or  any  state,  municipal 
or  other  public  a.uthority,  to  furnish  goods  or  services  st   prices 
which,  in  accordrnce  with  txie  reauirerrents  of  one  or  more 
a"oproved  codes  of  fair  competition,  must  have  been  filed 
prior  to  their  ruotsition,  \"'ith  the  Code  Authorit"'",  or  other 
designated  agency,  shall  be  held  to  hrve  complied  adeq'oa.telj'' 
v/ith  the  requirements  of  such  code  of  fo.ir  competition:  (a) 
if  said  bidder  shall  quote  n,  price  or  ^orices  not  more  tha,n 
fifteen  per  cent  belo'/  his  thrice  or  prices  filed  in  accordance 
with  the  requirem.ents  of  such  code  or  codes;  and  (b)  if, 
after  the  bids  rre  o oened,  each  oidder  Quoting  a  price  or 
prices  belov;  his  filed  price  or  orices  -ohall  im.mediatelv 
file  a  cop.y  of  his  bid  ■'.vith  the  Code  Authority  or  other  ap- 
proprie.te  agencv  rrith  v'lich  he  is  reo^iired  to  file  "orices. 

"2.   If  upon  complaint  made  to  the  Ac'iiinistrator  for 
Industrial  Recovery,  he  shall  fincT,  after  clue  investigation, 
that  the  tolerance  of  fifteen  per  cent  provided  in  this 
Order  is  resulting  in  destructive  price  cutting  in  a  parti- 
cular trade  or  industr].'",  he  is  herebj^  authorized  to  issue 
an  administrative  order  reducing  said  tolerajnce  of  fifteen 
per  cent  for  such  trade  or  industry  to  the  extent  he  shall 
find  necessa.r3r  to  7?revent  sucn  destructive  price  cutting, 
but  in  no  event  to  a,  tolera,nce  of  less  than  five  per  cent. 

"3.   The  Aojninistrator  for  Industrial  ^.ecovery  is 
directed  to  cause  a  studi'-  to  be  made  of  the  effects  of  this 
Order  upon  the  maintenance  of  standards  of  fair  competition 
in  sales  to  public  ajid  Tjriva^te  customers  and  to  report  to 
the  President  thereon  v/ithin  six  (5)  months  of  the  date  of 
this  O'rder. 

"4.  All  prior  Executive  Orders,  including  Executive 
Order  'Jo.  6646,  of  iiarch  14,  1934,  are  herebjr  modified  in 
so  fa.r  as,  and  to  such  ext.eet,  as  they  mav  be  in  conflict 
or  inconsistent  with  this  Order." 
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AP?..a1)i::  /O.  77 

July  25,  1934. 


1.   The  AGmii.istri'Gor  for  Incaiatirial  Recovery  has  approved  the 
follov/ing  additional  exception  from  the  o'.oeration  of  Executive  Order  Fo. 
6545: 

"All  contract f-  for  tug  boat  rrid.   to^''  bor.t  services 
T/ith  all  Depa.rtmcn-L  G  and  Agencies  of  the  United  States 
Government,  pendin.z-  the  ap'Ox^oval  of  the  Code  of  Pair 
Competition  for  the  incustrv  anc"  notice  of  euch  aj)proval 
to  the  Procurement  Eivision  of  the  Trea^sur". " 
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AF?'i]:"Di::  fo.  78 

August  7,  1934. 


'    Iiefersnce  is  mare  to  Sup"olement  To.  2  to  letter  on  Codes  and  i.dar- 
ketiur  Agreements  aated  Jane  21,  1934,  a.G,  400.13  I.R.   The  follor/ing 
forms  are  suggested  for  certificates  required  by  the  exception  quoted 
in  this  Su"ople:nent: 

CEHTIFICaTE  CF  3XEITTI0N 

It  is  hereby  certified  that  the  ar.dersigned  is  not  included  in  or 
covered  by  the  National  Industrial  Recovery  Act. 


(Date)  (individual  or  firm  name) 


C3":TI:.1CATS  of  EXSIvlPTIOil 

It  is  hereby  certified  that  the  undersigned,  hy   virtue  of  I]xecutive 
Order  Ro.  (or  Aaministrative  Order  Ko.  )  is  exempted,  from  opera- 
tion or  a'oplication  of  pp^roved  codes  rnd/or  the  President's  Re-Employ- 
ment Agreement. 


(Date)  (individual  or  firm  name) 
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APP:cin)ix  ;:c.  79 


AUi^ast  11,  1934. 


1.  The  AcLmiiiistr?.tor  for  National  -.eoover/  har.  anprovec'.  the  fol- 
lowing exception  from  the  ope^atio.'is  of  Executive  Order  ITo.  6646: 

"Contracts  for  public  iitilit"'-  S'^rvices  cori^iri  ^in^- 
telephone,  electricit--,  ,-;as,  watej^  -.nd.   steam,  v.'henever  in 
the  jiioigment  of  the  procarOiuent  or  coiitractin,;^  officer,  it 
is  impracticable  or  imposrible  to  obtrin  the  Certificates 
of  Co:n-oliance  required  by  such  Order,  and  when  the  service 
is  a  necessary-  requisite  to  the  activit"'-  and  is  -oerformed 
a.s  a  part  of  the  vendor's  regular  and  u.suel  oublic  service; 
provided,  hot/ever,  that  the  a^onc]''  awardin-^;  any  contract 
under  this  exception  shall  certif-/-  to  National  Recovery  Ad- 
ministration, via  Procurement  Divirion,  Trersuv}/   Department: 

1  -  The  services  covered; 

2  -  Term  of  contract;  and 

3  -  The  nrunee  of  the  pa.rties  thereto." 

2.  Particular  reference  is  made  bo  s.ibprrayra:ohs  1,  2  and  S.   It 
is  requested  the  b  a  re.Dort  in  rccordanco  •-■ith  these  instructions  be  sub- 
mitted in  erch  instance  when  acv.^ntrg'e  is  taken  of  the  above  noted  ex- 
ception.  Re-oorts  will  be  for"arded  tnrou'rh  the  Chief  of  the  Supply 
Arm,  Service  or  Jureau  concerned  to  Tlie  Assistant  Secretary'"  of  V/ar  for 
transmittal  to  the  Admai:istrator  for  ilational  Recovery  via.  the  Procure- 
ment Division,  Treasury  Department. 
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APPSKDIX  FO.  80 


Au-r:ust  31,  1934. 


The  following  is  Qiroted.  from  Circular  Letter  Fo.  54,  dated  August 
24,  1934,  Branch  of  Suopl^^,  Procurement  Divinior,  Treasury  Department: 

"Inasmuch  a'^.  nnine^oar  inouiries  have  been  received  from  the 
Government  Purcharun^:  Cfficerc-  a-  to  those  codes  rhich  require 
Blue  Ea'^le  Labels  on  tnoir  ccimoJlities,  the  following  list  is 
submitted  for  the  inf ormrtion  of  those  concerned: 


Corie  No, 


Industry 


5 

7 

1.3 

42 
51 

64 

Q 


23 

259 
151 
194 
161 
164 
84  G 
111 
118 

562 
573 
385 

401 
408 
435 
457 
474 
201K 
94 
156 
353 
232 


Cort  c'TiO.   Suit 

Corset  and  Brassiere 

i/.en'  s  Clothin.-^ 

Lv^^t^rge  &   7ancy  Leather  Goods 

Umb  r  el  la  i;,-  -.nuTr  c  tur  i  ng 

Dress   ■  ;anui  r  c  bur i  n  g 

Porcelain  Breakfast  Furniture  Ivlanu- 
fac tuning. 

llr-t  Manufacturing 

Milliner^;- 

Blouse  and  Skirt  Manufacturing 

Pur  Dressiiig  cDd.  Dyeing 

Knitted  Outerwear 

ITon-Ferrous  Hot  TJater   Tank  lifg.    (P.I'I.P.) 

."lobe  &  Allied  Products  ksnufcacturing 

Cotton  Ga,rment 

Ladies    -landbag 

Photographic  &  Photo   Finishing 

Infant's   ond.  Children's  ''ear 

Umbrella  Frame  and   Umbrella  Hard^'pre 
i  .anuf acturing. 

Copper 

Undergarment  &  I'egligee 

.Fur  Li'anuf ac tuning 

Ca-o  ana   Cloth  Hat 

riee dle'.vor]':  in  Puerto  Rico 

Fiir  T'.liolesaling 

i'ien'  s   Garter 

■Rubber  ilanufac tuning   (Rainwear  Div.) 

Hen'  s  NeclnTear 

Herchandi2^ing  Warehousing  Trade  (Every 
T'arehouse  receipt  shall  bear  a  nota- 
tion sho^'/ing  certificate  number) 

Household  Goods  Storage  and  Moving 
Trade  (Must  have  registration  in- 
signia prominently  displayed  at  all 
times  upon  outside  of  vehicj.e  and  in 
the  office  of  the  vp rehouse) 

Legitimate  Theater  (All  productions 
shall  be  advertised,  iinder  an  IvTRA 
Laoel) 
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It  will  be  noted  that  nn:/   connoditieE  mrnuf r.ctured  under  these  codes, 
offered  without  Blue  E?.;^le  Label,  uero  undoubtedl'^''  not  produced  under 
code  provision r,;  rnd  tnrt  the  ce-tificrte  of  con"-lirmco  ijinder  Para- 
graph  1-b  of  .Executive  Order  S546  may  be  fraudulent." 
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APP:^IJDIX  IvO.  82 


September  17,  1934. 


1.  Supplement  No.  3  dated  July  13,  1934,  to  letter  dated  June  21, 
1934,  prescribes  the  special  articles  to  "be  inserted  in  suToioly  contracts 
for  materials  and  supplies  involving  the  expenditure  of  Public  '.'orks 
!?\inds. 

2.  The  Special  Article  entitled  "P.eports"  included  in  the  special 
articleti  enumerated  in  Sup"olement  No.  3  vjill   hereafter  be  omitted  from 
P.y.A.  Supply  Contracts. 


B]''  order  of  the  Secretary  of  '.'ar: 
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APPi:\^rix  aT(j.  83 


November  1,  1934. 


In  order  to  establish  uniform  procedure  throughout  the  T/a.r 
Department  in  connection  with  telephone  service  tr-^nsactions  with 
the  American  Telephone  and  Telegraph  Company  and  its  subsidiary  co 
panies  the  following  instructions  are  issued: 

■  1,   The  following  statement  will  be  placed  on  the  face  of 
contracts  with  the  companies: 

"The  attached  statement  of  l-I.H.A.  comDliance  is 
hereby  made  a  part  of  this  contract." 

2.   To  each  copy  of  the  contract  there  will  be  attached 
the  following  statement  of  IJ'.R.A.  compliance: 

"STAT£r.EIJT  OF  :^A  CGi.'PLIAITC£ 

Supplement  to  Contract  for  Service 

Furnished  to  the  United  Stntes  Government  by  .  ■ .  


m- 


(Name  of  Telephone  Co.) 

(in  accordance  with  Executive  Order  6646,  signed  by  the  President 
on  March  14,  1934,  and  Procurement  Division  Order  No,  2   signed  by 
Adm.iral  C.  J.  Peoples  on  I'^-rcn  17,  1934.) 

The  Contractor  shall  comply  with  each  approved  code  of  fqir 
competition  to  which  he  is  subject,  and  if  he  is  engaged  in  a.ny 
trade  or  industry  for  which  there  is  no  approved  code  of  fair  competi- 
tion, then  as  to  such  trades  or  industry  with  an  agreement  with  the 
President  under  Section  4(p)  of  the  national  Industrial  Recovery  Act 
(President'  Reemplo'^nent  Agreement),  and  the  United  States  shall 
have  the  right  to  cancel  this  contract  for  failure  to  comply  with 
this  provision  and  make  ooen-raarket  p^orchases  or  have  the  work 
called  for  by  his  contract  otherwise  performed  at  the  expense  of 
the  contractor,  and  the  contractor  shall  not  accept  or  purchase  for 
the  performance  of  this  contract  or  purchase  order  or  enter  into  any 
subcontracts  for  any  articles,  materials,  or  supplies,  in  whole  or 
in  part  produced  or  furnished  by  any  person  who  shall  not  have 
certified  that  he  is  complying  with  and  will  continue  to  com"Dly  with 
each  code  of  fair  competition  which  relates  to  such  articles,  materials, 
or  supplies,  and/or  in  case  there  is  no  approved  code  for  the  whole  or 
any  portion  thereof  then  to  that  extent  with  an  agreement  with  the 
President  as  aforesaid, " 

No  code  compliance  certificates  other  than  the  above  are  required  in 
telephone  service  contr'\cts  with  those  companies  and  since  the  state- 
ment is  made  a  part  of  the  contract  it  need  not  be  signed, 
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&♦   The  following  certifica.te  will  be  used  on  bills 
rendered  by  the  j\inerican  Telephone  and  Telegraph 
Coirxciny  or  its  subsidiary  companies  rhen  only 
telephone  service  is  involved: 

"I  certify  that  this  bill  is  correct  and  just;  that  payment 
therefor  nas  not  been  received;  that  the  rates  charged  were  in  effect 
at  the  time  the  services .were  rendered,  and  that  they  are  not  higher 
than  those  charged  the  general  public  for  similar  services;  and  tha,t 
the  vendor  has  com-olied  with  the  President's  Keemployment  Agreement, 
as  modified  for  the  Pell  System  Telephone  Conpanies." 

4,   The  following  certificate  -viH  be  used  in  custom  work 
or  in  woric  v/hore  there  is  a  transfer  of  oi^mership  of 
prooerty  or  material  from  the  companies  to  the  Federal 
government: 

"I  certify  that  this  bill  is  correct  and  just;  that  payment 
therefor  has  not  been  received;  that  the  ch.arges  are  not  higher  than 
those  charged  the  general  public  for  similar  services;  tha.t  except  as 
otherwise  noted  all  unmanufactured  articles,  materials  and  supplies 
furnished  have  been  m.inf^d  or  -Droduced  in  the  United  States,  and  all 
manufactured  articles,  nateria.ls  and  supplies  have  be^'n  manufactured 
"in  the  United  States  substantially  all  from  articles,  materials  or 
supplies  rained,  produced,  or  man'of actiired,  as  the  case  may  be,  in  the 
United  States;  and  that  the  vendor  has  complied  with  the  President's 
Reemployment  Agreement,  as  modified  for  the  Bell  System  Telephone 
ComDanies", 
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APPEilDIX  NO,    34 

De center  19,  1934 


PBrocer^i ire   for  Making:  Piirc f'\^ s_e_s_  A- "ainst 

Contr?ictors  ;?hose  Contra.cts  have  been 

C^^iicelle i  for  Code  "Vioiq.tions. 

"Whenever  parchases  j^re  rna.de  a^^'^inst  ^,  contractor  v7hose  contract 
has  been  cancelled  for  code  violations  the  interests  of  the  delin- 
quent contractor  should  be  protected. 

"Wiien  time  permits,  the  requirements  represented  by  the  uncompleted 
portion  of  the  contract  at  the  time  of  cancellation  should  be  re- 
advertised  and  award  made  to  the  low  responsible  bidder  whose  bid  is 
in  accord  with  the  invitation  .and  which  is  accompanied  by  the  required 
code  compliance  certificate.   If  in  sucn  rea:3 vertisement  the  delinquent 
contractor  submits  the  low  bid  complying  with  the  terms  of  the  invi- 
tation and  accompanied  by  the  required  code  compliance  certificate, 
award  will  not  be  made.   The  matter  will  be  referred  to  the  Office 
of  The  Assistant  Secretary  of  7ar  for  a  aecision  as  to  ^'hether  the 
low  bid  of  the  delinquent  contractor  may  be  accepted.   Advertising 
time  should  in  no  case  be  less  than  ten  days, 

"When  time  will  not  permit  read verti sing,  purchase  may  be  made 
in  open  market.   In  making  such  a.  purchase  the  widest  corar>etition 
practicable  will  be  obtained  and  all  bidders  on  tne  original  invitation 
will  be  given  an  opportunity  to  re-bid, 

"If  in  an  open  m^-i]rket  purchase  against  a  delinquent  contractor 
the  latter  submits  the  low  quotation,  aw;;trd  of  the  contract  will  not 
be  made  but  the  matter  will  be  re:^'erred,  to  the  Office  of  the  Assistant 
Secretary  of  War  for  a  decision  as  to  whether  a  new  contract  may  be 
entered  into  with  the  delinquent  contractor, 

"After  cancellation  of  a  contract  for  a  code  violati6n  purchase 
of  the  uncompleted  portion  of  such  contract  will  not  be  made  by  award 
on  the  original  invitation.   If,  before  a  contract  has  been  entered 
into  with  a  low  bidder,  information  is  received  from  the  National 
Recovery  Administration  that  such  low  bidder  is  in  violation  of  a  code 
provision  his  bid  will  be  disregarded ;,  and  ijnder  such  circumstances 
award  may  be  made  to  the  next  low  responsible  bidder  comDlying  with 
the  terms  of  the  invitation, 

"Code  compliance  certificates  will  be  required  with  all  bids  or 
quotations  furnished  in  conn'^ction  with  purchases  against  delinauent 
contractors  whose  contracts  have  been  cancelled  for  code  violations. 
Bid  bonds  and  performance  bonds  will  be  required  in  such  purchases  in 
all  cases  where  they  are  now  required  by  statute  or  regulations.   In 
other  cases  they  may  be  required  when  the  purchasing  officer  deems 
they  are  necessary  for  the  proper  -orotection  of  the  interest  of  the 
G-overnment,  " 
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.APPENDIX  :^0.  86 

December  27,  1934, 


The  following  inf  ornati  or?  cortair.ed  in  Circalar  Letter  No,  72, 
Branch  of  Supplj^,  Procar?Ment  Pivieion,  Trrasury  Pep?-ir  t.-ient ,  is  pub- 
lished for  the   information  anci  iS^aidnnce  of  pll  concerned. 

"This  office  has  been  advised  by  the  I\Iational  Recovery 
AdminiGtration  that  certain  of  the  de;oqrtm8nts  have  entered 
into  contracts  exp...rin^  o"une  30!  1935  "Tor  newspaper  matrix 
and  pr^^.ss  proof  se-^vicc.  en  the  bisis  of   per  square  inch  as  the 
unit  of  price^.   The/  have  been  lo^jnu  Lo  be  in  ncn-comDliance 
with  the  Electro-typing  and  Stereoptying  I'?.dustry  Code,  which 
provides: 

'The  basns  of  estin-^i.tinr  'i^d  pricing  in  the  Electro- 
typing  and  St.erecty^-ing  ir.duLtj'y  sha'Ll  De  the  Standard  Scale, 
which  sceJe  was  adopbed  c:  Septeuber  24j  '1931,  or  such  re- 
visions thereof,  as  nay  i  ''^•n  tine  to  time  be  approved  by  the 
Code  Autnor.ii'y  ana  the  Adoinis trator,  ' 

.  "In  this  connection  it  is  requested  that  all  future 
bids  on  newspaper  mMtrix  and  press  proof  service  be  based. 
on  the  Standard  Sj.^le  rei^^'erred  to  above.  " 
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APFEi^^DIX  NU.    88 

January   29,    1935 


By  Administrative   Order   G-C-73  d-?,ted  January  16,    1935,    The 
National    Industrial  Recovery  Board  has   approved   the   folloi'^ing 
exception,    No,    80 ^    from   the   operation  of  Executive  Order  6646: 

"Contracts   anchor  purchase   orders  for  Ford  Motor 
Company's  automotive   repair  and    replacement  oarts  for 
use   on  Dresentiy  oimed.  eciuiioment,  " 
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APP^KDIX  111 

GOV^RMAENT  COUIRiiCTS  Al^D  CONTRACTS  INVOLVING  TH^ 
••:■■-■•■'    US"  OP  GOF"RNM-^NT  FIT^IDS. 

By  virtu:^  of  authority  vested  in  me  by  the  National  Industrial 
Recovery  Act,  er)oroved  June  16,  193S,  and  otherwise,  I,  Franklin  D. 
Roosevelt,  President  of  the  United  States,  hereby  order  that,  unless 
otherwise  'specifically  Drovided  by  la^r: 

1.   (a)  All  invitations  to  bidders  hereafter  -oroTnul^ated  by  or  in 
behalf  of  any  executive  der>artn:ent  or  independent  establishraent  or  other 
agency  or  instrumen-cality  of  the  "United  States,  including  government 
owned  and  government  ctnitrolled  corriorations  (all  of  the  foregoing  being 
hereinafter  described  as  agencies  of  the  United  States),  shall  contain  a 
TDrovision  to  the  effect  that  no  bid  will  be  considered  unless  it  in- 
cludes or  is  accomi^anied  by  a  certificate  duly  execut-^d  by  the  bidder 
stating  that  the  bidder  is  comT)lying  with  and  will  continue  to  connly 
with  each  ar)T)roved  code  of  fair  ccmDetition  to  which  he  is  subject,  and 
if  engaged  in  any  tradp  or  ir.Tastry  for  which  there  is  no  a-rnoroved  code 
of  fair  com-oetition,  then  strting  tha.t  as  to  such  trade  or  industry  he 
has  become  a  -oarty  to  and  is  coraolying  with  and  will  continue  to  comrdy 
with  the  President's  ReemDloyment  Agreement. 

(b).  No  bid  which  does  not  comply  with  the  foregoing  reauirements 
shall  be  considered  or  acce-oted, 

(c)  All  contracts  and  TDurchase  orders  authorized  by  any  agency 
of  the  United  States  shall  contain  a  -orovision  to  the  effect  that  the 
party  or  -parties  awarded  any  such  contract  or  lourchase  order  shall  com-oly 
with  each  anDroved  code  of  fair  com-oetition  to  which  it  is  subject  and  if 
engaged  in  any  trade  or  industry  for  which  there  is  no  a-onroved  code  of 
fair  com-oetition,  then,  as  to  such  trade  or  industry,  with  the  President's 
Reem-oloyment  Agreement;  and  that  the  United  States  shall  have  the  right 

to  cancel  any  contract  for  failure  to  coraioly  with  such  -orovision  and  make 
Q-oen  market  -ourchases  or  have  the  work  called  for  by  the  contract  other- 
wise iDerformed,  at  the  ex-pense  of  the  contractor. 

(d)  No  agency  of  the  United  St' tes  and  no  Government  contractor 
or  sup"Dlier  shall  hereafter  acceot  or  ourchase  for  the  -oerformance  of 
any  contract  or  -ourchase  order  or  enter  into  any  subcontracts  for  any 
articles,  materials,  or  suioplies,  in  whole  or  in  Toart  -oroduced  or 
furnished  by  any  -oerson  who  shall  not  have  certified  that  he  is  com-oly- 
ing  with  and  will  continue  to  com-oly  with  each  code  of  fair  comDotition 
which  relates  to  such  articles,  materials,  or  suD-olies,  or  in  case  there 
is  no  aTDDroved  code  for  the  whole  or  any  oortion  thereof,  then,  to  that 
extent,  with  the  President's  ReeraDloyment  Agreement. 

(e)  The  foregoing  -orovisions  of  this  order  shall  likewise  a^Toly 
to  all  contracts  and  -ourchase  orders  authori'^ed  by  any  state,  municipal 
corporation,  local  subdivision,  person  or  cor-ooration  in  connection  with 
-orojects  carried  out  or  to  be  carried  out,  wholly  or  in  -oart,  with  funds 
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loaned  or  granted  "by  any  agency  of  the  United  Str'tes,  and  all  contracts 
and  agreements  for  the  making  of  any  such  loan  or  grant  shall . contain 
a  TDrovision  reauiring  the  state,  nmnicioal  cornoration,  local  sub- 
division, Toerson  or  corporation  receiving  such  loan  or  grant,  to  comioly 
with  the  TDrovisicns  o"f^  this  order, 

2.  Any  Derson  falsely  certifying  as  to  comriliance  as  aforesaid  who 
suhmits  any  such  TDro-oosal,  hid,  contract  or  subcontract  or  acce-ot  any 
Durchase  order,  raay  he  -cunished  as  -crovided  in  Section  10  (a)  of  the 
IJational  Industrial  Recovery  Act,  hy  a  fine  of  not  to  exceed  Five 
Fund-red  Dollars  ($500)  or  imprisonment  not  to  exceed  Six  Months,  or  both, 
and  in  event  of  any  such  false  cei-tif ication  "by  any  such  loerson,  any  con- 
tract, suhccntract ,  or  c^orchase  order  to  which  he  is  -oarty  secured  hy  or 
in  furtherance  of  any  such  T;'i'ooosal  or  bid  may  he  cancelled  hy  the  other 
Tjarty  thereto,  and  the  unfinished  Toortion  thereof  comT)leted  at  the  ex- 
•oense  of  the  -oorson  guilty  of  such  false  certification  and  his  sureties 
if  any. 

3.  Whenever  comTDliance  with  any  Code  of  j'air  Com-oetition  or  with 
the  President's  T^eemDloyment  Agreement  is  Questioned  in  connection  with 
any  -Droriosal,  hid,  contract,  subcontract,  or  ourchase  order  mentioned 
herein,  the  Administrator  for  Industrial  Recovry,  or  such  agency  as  he 
shall  designate,  shall  decade  such,  ou'stion  and.,  for  the  -our-DOses  of 
Action  under  this  "Executive  Order,  such  decision  shall  be  final  and 
conclusive. 

4.  All  provisions :  of  aioDroved.  Codes  of  Fair  Com-oetition  shall  apply 
to  the  making  and  iD^rformance  of  contracts  with  or  sales  to  agencies  of 
the  United  States. 

5.  The  Administrator  for  Industrial  Recovery  may  make  exceptions 
in  specific  cases  or  otherwise  under  this  Order  whenever  such  action 
shall  be  recommended  to  him  by  an  agency  of  the  United  States  and  when 
in  the  judgment  of  the  Administrator  justice  or  public  interest  will 
best  be  served  therebyo 

6.  '  Heads  of  Deprrtments  of  agencies  of  the  United  States  hereby 
affected,-  -shall  proDare  such  rules  and  regulations  as  may  be  deemed 
necessary,  to  carry  out  the  purposes  of  this  Order  and  submit  the  same 
to  thr^Ifational  Emergency  Council  ^hich  will  coordinate  the  same  and 
which  shall  become  effective  only  with  its  approval  and  which  may  pre- 
scribe such  other  and  further  rules  and  regulations  as  may 'be  deemed 
necessary  to  carry  out  the  purrjoses  of  this  order. 

7.  No  disbursing  or  other  officer  shall  be  held  liable  for  any 
payment  made  in  accordance  with  this  Order. 

8.  Any  provisions  of  Executive  Order  No.  6246,  signed  August  10, 
1933,  or  any  other  "^ecutive  Order,^  or  any  rule  or  regulation  in  conflict 
herewith  are  hereby  to  that  extent  modified  and  rescinded. 


The  White  House 

January   ,  1934,. 
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H^-:   N^C^SSITY  I'OH  SEGULATIOITS  TO  iJ/iPLIFY  AIID  ^PLAIN 
PROPOSED  VXECUTI^TE  0I^.D^Z7i   REG-jktDIKG  aOVlRKivraNT 
C0}:TR.4.CTS 

The  Attorney  G-enersl  has  elimlrated  from  the  Executive  Order  the 
TDrovision  for  the  issuance  of  regulrtions  to  ""Effect  the  TDurDOs^^  of  the 
Order".   I  am  infcrraed  that  his  reason  for  this  elimination  was  that  the 
Order  was  so  com-olete  and  self-ez-olanatory  thet  regulations  ^ould  be  un- 
necessary, 

•  This  view  merely  ein-nha sizes  the  need  of  uniform  re^^ulations.  Many 
of  the  De-oartmentS;  uninformed  as  tc  -oractical  ITRA  conditions,  mil  reach 
the  same  conclusion  as  the  Attorney  General,  lilach  will  attemut  its  own 
interpretation  resulting  in  confusion  to  the  contractors  and  in  the  ad- 
ministration of  the  Order. 

The  order  is  so  stringent  and  so  unyielding  that,  carried  out  liter- 
ally, it  is  likely  to  frighten  and  -crevent  many  contractors  from  "bidding 
on  Government  work,  likely  to  cram"o  industry  generally  and  more  serioiis- 
ly,  hamper  the  operations  of  the  Government, 

The  hard  and  fast  rules  of  the  "Executive  Order  must  he  modified  in 
many  instances  and  a  uniform  Dolicy  should  be  maintained  in  the  approach 
to  these  to  secure  efficient  comx)liance  without  haraDering  business  or 
the  Government.  As  an  instance,  the  Public  "'^Torks  "Regulations  now  re- 
quire all  materials  used  in.  Public  ?rorks  projects  to  be  iproduced  under 
Codes  or  PEA,  but  the  contracting  officer  may  modify  this  by  certifying 
that  it  is  not  in  the  loublic  interest  or  that  the  consequent  cost  is 
unreasonable.  . 

YiThen  all  of.  the  Se-oartments  are  brought  under  NRA  conditions  by  the 
Executive  Order,  in  addition  to  the  above,  there  ^''ill  be  all  of  the  other 
Government  DeDartments  and  Offices,   ^.ach  ^^ill  have  its  own  rules  and 
while  in  a  general  way  there  will  be  uniformity,  th^^y  will  vary  in  de- 
tails and  according  to  the  resTDective  individual's  sympathy  and  know^ 
ledge  of  the  intent  and  iDolicy  of  KRA.   IJven  under  present  conditions, 
there  are  conflicts  and  cross-wires  a,nd  these  will  be  multiplied  by  the 
additional  Deioartments. 

At  present,  each  Department  has  different  invitation  and  T)roposal 
forms  and  also  certificates  of  Comx>liance  covering  "^mergency  funds. 
These  differ  accordine"  to  whether  the  contract  is  to  be  Tjaid  for  with 
BeiDartmental  or  Public  Torks  funds.   In  the  future,  they  will  all  be 
under  the  same  KRA  conditions  as  the  'Emergency  fund  projects. 

Some  reauire  affidavits,  others  certificates,  others  secure  the 
effect  through  quoting  the  Executive  Order  of  Aug,  10,  others  use  their 
own  intenoretPtion  in  the  contract,  etc. 

Contractors  have  com-olained  bitterly  at  the  lack  of  uniformity, 
and  as  we  are  -cutting  some  nretty  onerous  conditions  unon  them  it  is 
desirable  to  make  comToliance  as  Toainless  as  Dossible, 
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Pro-oosals  should  show  on  their  fac-   unc'er  what  Code  the  bidder  is 
working,  and  differences  should  be  investlf^ated.   The  overlaTDDin:?  Code 
makes  it  DOSFibl'^  for  on-^  bidder  to  chisel  und'rP  another  on  the  same 
work  according  to  the  Code  und  ^r  '"hi^h  the;/  are  ODerating. 

Requirement?  of  the  Order  for  certificate  accom-oanyinp'  or  -oro- 
visions  in  -oro-oosals,  contracts,  and  Kub-contract?. ,  should  be  uniform 
with  all  Departments.   We  have  run  into  many  stu-nclin^  blocks  on  account 
of  diff erenc^-s.   Very  few  Goverrim'nt  fo'^.k  '^utside  of  KIA  know  much  about 
Codes  and  CoraBliance  and  th'^^ir  own  individual  ideas  of  what  the  order 
would  result  in  just  about  as  many  different  for-ns  as  th'^^re  are  con- 
tracting officers. 

The  above  is  es-oeciall^/-  true  with  res^.cct  to  State,  Municiioal  and 
similar  grants  where  the  United  States  is  not  dealing  directly  with  con- 
tractor.  It  is  also  true  with  the  Reconstruction  Finance  ConDorati( 
which  is  making  loans  to  -orivate  n^rsons  and  coroorations. 


.on 


Regulations  are  necessary  to  secure  the  Federal  F^ands  being  re- 
stricted to  signers  o-f*  PRA  or  adher-^nt  of  a-cDroved  Codes, 

A  recent  illustration  of  this  need  is  the  "Euclid  Avenue  Bridge  in 
Des  Moines,  where  a  $160,000-00  contract  was  awarded  a  contractor  who 
had  flatly  refused  to  sign  PPA.   This  was  due  to  lack  of  a  uniform  re- 
gulation.  True,  Mr.  I  ekes  who  suiDiolied  the  fund  had  a  regulation  cover- 
ing it  but  the  Bureau  of  Public  Roads,  administering  it,  was  a-o-oarently 
unfamiliar  with  tne  ref^rulation. 

It  may  be  that  in  rjreiDc^ring  a  uniform  Regulation  the  differences 
betw'-en  various  Goverrjnente,!  wage  rules  may  be  ironed  out.   For  instance 
it  is  "oossible  to  have  five  different  s^ts  of  wages,  hours  in  "ilastern 
Tennessee,  1st  Code,  2nd  Public  Works,  3rd  Bureau  of  Public  Roads,  4th 
Civil  Works  and  5th  Tennessee  Valley  Authority. 

In  this  connection,,  Mr,  Ickes  has  a  considerable  staff  of  investi- 
gators on  FWA  and  Oil  Code  matters  under  Mr.  Louis  G-lavis,  The  writej* 
ha?  coiif  o' rod  with  Mr.,  Cl.a-v:.f>  nnd  L  :.'^iiu.   hi;.;  c-n?:!  u-aj>   tj  coooerate  -7ith 
NRA,   He  has  a  very  considerable  staff  covering  the  United  States,  and 
thinks  he  can  assume  the  task  of  investigating  Code  Violations  affecting 
Government  contracts  without  material  difficulty,  A  large  Dart  of  this 
is  PWA  anyway,  so  that  only  contracts  under  the  regular  Ao-oro-oriations 
would  be  adled  to  his  rresent  functions. 

It  is  recommended  this  be  taken  ud  of"ficially  with  Mr.  Ickes, 

A  uniform  regulation  -ornvidinp-  for  Deioartments  reporting  charges  of 
breach  of  contract  through  Cnde  or  FRA  violation  should  be  ado-oted, 
Otherv/ise  KRA  cannot  reauire  it.   Some  branches  or  of-ficers  of  the 
Emergency  and  regular  Leioartraents  are  qiiite  zealous  in  this  matter, 
while  some  show  less  realization  of  its  importance.  Breacries  should  be 
reported  first  to  ITRA  ^o  determine  whether  on  facts  as  stated  an  FRA 
violation  has  occurred,  and  thence  to  Mr.  Glavis  for  investigation. 
Only  a  uniform  re-.gulation  issued  by  competent  authority  will  accomDlish 
this. 
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Recommended  that  the  NPtional  '^mer^ency  Council  "be  requested  to 
take  steps  to  secure  recommendations  of  various  "branches  concernine:  their 
Toarticular  problems  and  issue  regulations  covering  them. 

The  Administrator  has  DOwer  to  grant  exceotions  to  the  "Executive 
Order  on  recommendation  of  a  .Government  De-partment.   It  is  Drohahle  he 
should  accompany  the  regu3.ations  by  an  order  granting  exceptions  under 
all  conditions  set  forth  in  the  Regulations. 

If  issued,  the  Regulations  shaild  be  carefully  indexed  and  annotated. 
This  is  important  in  what  will  probably  be  a  TDretty  large  TjamTohlet.   It 
will  also  effect  our  economy  as  most  of  us  using  regulations  usually 
amplify  the  index  and  annotate  them  ourselves  and  it  would  save  much 
time  to  have  it  done  in  the  first  instance. 
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APPSlTTlA  :I0,    11.3 


S'i:CnTI7E  OKDEH 


Administration  of  the  National  Jndi?.strial  P.cco'/er."  Act 


By  virtue  of  the  a^athority  vested  in  uie  by  the  act  of  Congress 
entitled  "A:'  ACT  To  encourage  natiCxia.l  inliifjtrial  recovery,  to  foster 
fair  ccm-oeLition,  and  to  -orcvide  for  the  construction  of  certain 
useful  -public  ?,'or'rc;  >  end  for  other  r)r.rr)OEec , ''  anr  roved.  June  16,  1933 
(Public  No.,  S7,  73d  CcxIt.),  and  in  Oider  to  effect  the  pur-noses  of 
thpt  act,  it  is  hereby  ordered  that  — 

(l)   Contracts  for  Su-oplies. — Every  contract  entered  into  within 
the  limits  of  the  United  States  (by  which  is  meant  the  48  States  of 
the  Union,  the  District  of  Columbia,  the  Territories  of  "Hawaii  and 
Alaska,  the  Panama  Canal  Zone-,  Puerto  Pico,  and  the  Virfin  Islands) 
by  the  United  Ste.tes  or  any  c.'^  i  bs  afencies  or  ir't^trumen  tali  ties 
for  suiD-olies  rained,  prccluced,  or  mai.uf actuied  i'n  the  United  States 
as  contem-olated  by  section  2,  Litle  111,  of  the  r<c.t   approved 
March  3,  1933,  entitled  "AN  AOT.   Making  a-npropriations  for  the 
Treasury  and:.  Post  Office  Departments  for  the  fiscal  year  ending 
June  30,  1934,  and  for  other  purposes"  (Public,  No.  438,  72d  Cong.), 
except  as  set  forth  in  the  proviso  ijaider  paragraph  (a)  below,  shall 
provide  and  require  that: 

(a)  The  contr.actor  shall  com.ply  witn  all  provisions  of  the 
applicable  approved  coie  of  f;  ir  competition  for  the  trade  or  industry 
or  subdivision  thereof  co.iccrncd,  thoij,  rith  the  provisions  of  the 
President's  Reemployment  Agreement  promulgated  under  authority  of 
section  4(a)  of  the  foregoing  act,  or  any  amendment  thereof,  without 
regard  to  whether  the  ccntrpct>u-  is  himself  a  party  to  such  code  or 
agreement: 

Provided,  That  where  sup^Tlies  are  purchased  that  are  not  rained, 
produced,  or  manuracturrd  in  the  United  States  the  special  or  general 
code  of  fair  practice  shall  a:)ply  to  tha.t  portion  of  the  contract 
executed  within  -uhe  United  States. 

(b)  If  the  contractor  fails  to  comply  with  the  foregoing  pro- 
vision, the  Government  may  by  written  not'Jce  to  the  contractor  terminate 
the  contractor's  right  to  proceed  with  the  contract,  and  purchase  in 
the  open  market  the  undelivered  portion  of  the  supplies  covered  by 

the  contract,  and  the  contractor  s.nd.   his  sureties  shall  be  liable  to 
the  Government  for  any  excess  cost  occasioned  tnt^  Government  thereby. 
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(2)     DislDursing  Off icers."-No  diab-arsing   officer   shall  be   held 
liable   for  any  nayment  made  ■under   the  Torovisions    of   the   foregoing 
act,    or  any  Executive    order   is^-'.ed   binder  authority  of   that  act,    or 
for    the  -ionobligated   balance   cf  eny  ovGr-oayment   involved. 


PPvAKiaill  D.   H303EVELT. 

The  White  Houpe 

A^ogust    10,    1933 

(No.    6246) 


9775 


APPSOIX  iTO.    114. 


EXECUTIVE  OPDEH 


Government  Contracts   nnd   Contr^icts    Involving-   tlie  Upe   of  O-overnment 

Pi.ind  s 


By  virtue  of  authority  vested  in  me  as  President  of  the  United 
States,  it  is  here'by  ordered  tac-.ti 

1.   (a)   All  invitations  to  bidders  hei'eaiter  TDromulgated  by 
or  in  behr.lf  of  any  executive  cepar bnent  or  indeTiendent  estsblish- 
ment  or  other  agency  or  instruanentality  of  the  United  States,  in- 
cluding G-overnment- owned  and  CTOvernmir.t-controlled  cor-oorations 
(all  of  the  loreiCoing  being  hereinafter  described  as  agencies  of  the 
United  Stateo) ,  shall  uoitaln  a  Dro^'ipion  to  t'le  effect  that  no  bid 
will  be  con;-.idered  unless  it  includes  or  is  acccnvoanied  by  a  certifi- 
cate duly  executed  by  the  bilder  stating  that  t}-e  bidder  is  comply- 
ing with  and  will  continue  to  complv  rlth  an  arreemeiit  'vith  the 
President  under  Section  4  (a)  of  the  /'National  IndustT^ial  Recovery  Act. 

(b)  No  bid  which  does  not  comply  with  the  foregoing  require- 
ments shall  be  considered  or  accepted. 

(c)  All  contracts  and  "ourchase  orders  authorized  by  any  agency 
of  the  Unit?d  States  shall  contain  a  provision  to  the  effect  that  the 
party  or  parties  awarded  any  such  contract  or  purchase  order  shall 
comply  with  each  am3ro-;ed  code  of  fair  competition  to  which  it  is 
subject  and  if  engaged  in  any  trade  or  ind^latry  for  which  there  is 

no  appro'.'od  code  of  faiir  com  )9Liti'"n,  the^:,  as  to  such  trade  or  indus- 
try, with  an  agreement  with  tPe  P:.-c^-.,ident  as  aforesaid;  and  that  the 
United  Slates  shall  have  the  righ:-  to  cancel  any  contract  for  failure 
to  comply  with  such  provisicn  and  make  o^ven  market  purchases  or  have 
the  work  called  for  by  the  contract  oth.erv;ise  performed,  at  the 
expense  of  the  contractor. 

(d)  ITo  agency  of  the  United  States  and  no  Government  contractor 
or  supplier  shall  hereaf  ber  accept  or  pu.rchase  for  the  -oerformance 

of  any  CGntra,ct  or  purciiase  oider  or  enter  into  any  subcontracts  for 
any  articles,  materials,  or  su-oplies,  in  whole  or  in  r)art  produced 
or  furnished  b.y  any  person  who  shall  nob  have  certified  that  he  is 
complying  with  and  will  continue  to  xomply  with  each  code  of  fair 
competition  which  relates  to  such  articles,  materials,  or  supplies, 
or  in  ca^.e  there  is  no  arjioro'^x-d  coc'e  for  the  whole  or  any  portion 
thereof,  then,  to  that  extent,  with  an  agreemeiit  with  the  President 
as  a<.f  ore  said, 

(e)  The  foregoing  provisions  of  this  order  shall  likewise  apply 
to  all  contracts  and  purchase  orders  authorized  by  any  State,  munic- 
ipal corporation,  local  subdivision,  person,  or  corporation  in 
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connection  with  projects  carr-ied  out  or  to  "be  carried  cut,  wholly 
or  in  nart,  with  funds  loiineJ  or  granted  h^/  any  agency  of  the 
United  States,  aiid  all  contracts  an^  a/^reements  for  the  ::iaking  of 
any  such  loo.n.  or  gr^nt  shall  contain  a  -orcvision  requiring'  the 
State,  municipal  cor-ooj-a  :.ion,  local  suudivision,  -nerson,  or 
corporation  receiAT-ir.g  sucli  loan  or  gr'^nt,  to  comoly  with  the 
provisions  of  thit-;  order:  Provided,  Tnat  this  -naragraph  sha,ll  not 
he  construed  as  requiring  the  restriction  of  the  use  c/  r.iaterials 
to  those  Produced  wj thin  the  United  S Gates  nor  to  require  price 
differential  in  favor  of  such  aiaterials. 

2.  Any  person  falsely  certifying  as  to  compliance  as  afore- 
said wIjo  suhmits  cny  such  proposal,  lid,  contract,  or  suhcontract, 
or  accepts  any  purchase  order,  may  he  punished  as  provided  in 
Section  10  (a)  of  the  ICalional  Indu-strial  P.ecovery  Act,  hy  a  fine 
of  not  to  exceed  Five  Kunared  Dollars  ($500)  or  imprisoninent  not 
to  exceed  six  months,  or  ooth,  a.nd  i:i  event  of  any  such  false 
certification  by  any  such  person,  any  cont/ract,  suhcontract,  or 
purchase  order  to  which  he  is  party  secured  hy  or  in  furtherance 
of  any  such  proposal  or  old  may  he  cancelled  hy  the  other  party 
thereto,  and  the  unfinished  portion  thereof  completed  at  the 
expense  of  the  person  guilty  of  such  false  certification  and  his 
sureties,  if  any. 

3.  Whenever  a  dispute  shall  arise  hetween  any  agency  of  the 
United  States  and  any  bidder,  contractor,  supplier,  or  other  person 
as  to  compliance  wiivh  any  code  of  fair  cofin-:)etition  or  with  an  agree- 
ment with  the  President  as  aforesaid  in  connection  with  any  pro- 
posal, hid,  contract,  suhcontract,  or  purchase  order  mentioned  herein, 
the  Administrator  for  Industrial  Recovery,  or  such  agency  as  he  shall 
designate,  shall  decide  such  dispute  and,  for  the  purposes  of  action 
under  this  Executi'^J^e  order,  such  decision  shall  he  final  and  con- 
clusive; hut  the  determination  of  such  agency  of  the  United  States 
shall  he  effective  for  all  purposes  pending  such  decision. 

4.  All  provisions  of  approved  codes  of  fair  comipetition  shall 
apply  to  the  making  and  performance  of  contracts  with  or  sales  to 
agencies  of  the  United  States. 

5.  The  Administrator  for  Industrial  Recovery  may  make  exceptions 
in  specific  cases  or  otherwise  under  this  order  whenever  such  action 
shall  he  recommended  to  him  hy  an  agency  of  the  United  States  and 
when  in  the  judgment  of  the  Adm.inistrator  justice  or  public  interest 
will  best  be  served  thereby. 

6.  Any  provisions  of  Executive  Order  No.  6246,  signed  August  10, 
1933,  or  any  other  Executive  order,  and  any  rule  or  regulation  in 
conflict  herewith  are  hereby  to  that  extent  modified  and  rescinded. 


ERAl^aiN  D.  ROOSEVELT. 


The  White  House 

March  14,  1934. 


(No.  6646) 
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APPEllDIX  NO.    115. 

EX3i:CUTlV^,  OHDEH 

Modification  of  Executive  Order  ITo.  6646  of  March  14,  1934,  Etc. 


By  virtue  of  and  -oursiiant  to  the  authcrity  vested  in  me  under 
title  I  of  the  ria.tional  Industrial  "Recovery  Act  of  June  16,  1953 
(ch.  90,  48  Stat.  195),  and  in  order  to  effectuate  the  -our-ooses  of 
said  title,  it  is  herehy  ordered  ac  follo'-n: 

!♦   Any  TDerson  suhmitting  a  hid  to  ary  agency  or  instriiUTientality 
of  'the  United  Stat;^s,  or  any  State,  munici,?al,  cr  other  -nuhlic  author- 
ity-, to  furnish  goods  or  services  at  -nrices  which,  in  accordance  with 
the  requir-eraents  of  one  or  more  a-or.roved  cobles  of  fair  coin-net iti on,  must 
have  been  filed,  Drier  to  their  quotation,  ^vith  the  Code  A'athority,  or 
other  designated  agency,  shall  he  held  to  have  coin-nlied  adeouately  with 
the  requirements  of  such  code  of  ffir  coirrretiticn:   (r)   If  said  bidder 
shall  quote  a  Brice  or  "orices  not  more  tiian  15  percent  belovr  his  price 
or  prices  filed  in  accordance  with  the  reouire'^enbs  of  such  code  or 
codes;  and  (h)  if,  after  the  bids  are  opened,  each  bidder  quoting  a 
price  or  prices  below  his  filed  TDrice  or  prices  shall  immediately  file 
a  coDy  of  his  bid  with  the  Code  Authority  or  other  apnropriate  agency 
with  which  he  is  required  to  file  prices. 

2.  If  UTDon  complaint  made  to  the  Administrator  for  Industrial 
Recovery,  he  shall  find,  after  due  investigation,  that  the  tolerance  of 
15  percent  provided  in  this  order  is  resulting  in  destructive  price 
cutting  in  a  particular  trade  or  industry,  he  is  hereby  authorized  to 
issue  an  administrative  ord^^r  reducing  said  tolerance  of  15  percent  for 
such  trade  or  industry  to  the  extent  he  shall  find  necessary  to  prevent 
such  destructive  "orice  cutting,  but  in  no  event  to  a  tolerance  of  less 
than  5  percent. 

3.  The  Administrator  for  Industrial  Recovery  is  directed  to  cause 
a  study  to  be  made  of  the  effects  of  this  order  u-non  the  maintenance  of 
standards  of  fair  competition  in  sales  to  -oublic  and  -orivate  customers 
and  to  report  to  the  President  thereon  within  six  (6)  months  of  the 
date  of  this  order. 

4.  All  prior  Executive  orders,  including  Executive  Order  No.  6646 
of  March  14,  1934,  are  hereby  modified  insofar  a.s ,  and  to  such  extent, 
as  they  may  be  in  conflict  or  inconsistent  with  this  order. 


ERAAKLIII  D.  ROOSEVELT. 

The  Vfhite  House, 

June  29,  1934 

(No,  6767) 
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APPEHDIX  NO.  116. 


ADMINISTRATIVE  ORDPR  No.  X-^s 


Order,  Granting  Li:ni  teii  ?xem.r)tion  f i  on  Provisions  of  Codes  of  Fair 
Competition  in  Coiinection  with  Quotations  Made  to  G-overnmental  Agencies 

¥HERE.?.S,  certain  provisions  of  Codes  of  Fair  Cora-netition, 
approved  imdcr  Title  I  of  the  National  Industrial  P.ecovery  Act, 
are  in  conflict  with  statv.tory  provisions  o-r'  well  estaolished 
procedure  relating  to  cc:.'  .'.acl-s  awarded  "by  the  United  States, 
the  Dibtrict  of  Columbrc.  anv?  the  various  Spates  or  political 
subdivision's  thereof  (all  of  which  arc  hereinafter  described  as 
governmental  agencies);  and 

It  ap"oearing  to  ae  that  the  exeicnti on  hereinafter  granted 
is  in  furtherance  of  the  publiv.  interest  ard  -/ill  tend  to 
effectuate  the  policy  of  said  Title  of  said  Act; 

Pursuant  to  the  authority  vested  in  me  under  said  Title  of 
said  Act  by  Executive  Orders  of  the  President,  including  Executive 
Order  No.  65<!-3-A.  dated  Lecember  30,  1933,  and  other^'ise,  it  is 
hereby  ordered  that  members  of  industry  subject  to  codes  of  fair 
com.petition  who  bid  or  may  bid  on  contracts  to  be  awarded  by 
governmental  agencies  be  and  they  are  hereby  exempted  from  com- 
pliance with  any  provisions  of  such  codes  governing  the  making  of 
quotations  to  governmental  agencies  -"rhich  ^-.'ohibit  any  of  the 
following  practice,^  and  such  members,  notwithstanding  such  pro- 
hibitions contained  in  sucli  cooes  may: 

(a)  Quote  prices  and  terms  of  sfle  to  governmental  agencies 
as  favorable  as  th.^se  pcr';iitted  to  be  quoted  to  any  commercial 
buyer  for  like  qu^^ntities; 

(b)  Quote  definite  prices  or  terms  of  sale,  not  subject  to 
adjustment  resulting  in  increased  costs  during  the  life  of  the 
contract,  for  definite  quantities  and  for  definite  periods  not  to 
exceed  three  months  (unless  a  longer  period  is  now  permitted  by 
any  such  code) ; 

(c)  Quote  definite  prices  or  terms  of  sale,  not  subject  to' 
adjustment  resulting  in  increased  costs  during  the  life  of  the 
contract,  for  indefinite  quantities  and  for  definite  periods  not 
to  exceed  six  months  (unless  a  longer  period  is  now  permitted  by 
any  such  code) ; 

(d)  Quote  Prices  and  term.s  to  apply  on  contracts  to  become 
effective  net  more  than  sixty  days  from  the  date  of  the  opening  of 
bids; 
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(e)  Qijote  "orices  F.O.B.  Doint.  of  origin  and/or  F.O.B. 
destination. 

PROVIDED,  HOWEVEE,  that  the  eyeumtion  hereby  grrntrd  shall 
"be  limited  to  and  operative  only  in  ccnncccion  with  quotations 
made  hy  such  memhers  to  fcoveriimcntal  agencies;  tha,t  nothing  in 
this  order  contained  shall  orerate  to  Dermit  deviation  from  or 
abandonment  of  o^oen  lorice  and  cost  T^rotection  previsions  now  or 
hereafter  contained  in  any  such  code;  and  tha''-  nothing  in  this 
order  contained  shall  relieve  any  such  member  nt  my  time  from 
the  duty  of  complying  I'^ith  all  other  nrovisions  of  such  codes. 


HUG':'  S.  JO'^'SOi:, 
Administrator  for  Industrial  Recovery. 


Washington,  D.  C, 
June  IP,,    1934. 
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APVyMDTA   NO.  117. 

Anpllca"':.ion  of  E.cocLifcivG  Order  6646. 

Exception  No.  8  May  15,  1934. 

UPON  TIIS  RECOMIvIsmATION  OF  TKE  :;-il^IG:^ATIOivT  Al©  NATURAL  I Z  AT  ION 
SERVICE,  U.,  S.  ri:PA*^.T:fji>:T  OF  LA'30R,  AMD'  T'^E  DIVISION  OF  FROCUKCI'^NT,  . 
TREASURY  DEPARTIj^NT. 

By  virtue  of  the  delegation  of  authority  by  the  President  of  the 
United  Staten  in  Tn.ra^xanli  5  cf  the  Executive  Order  6646,  tlie  follow- 
ing except ions  from  the  operation  of  the  order  are  hereby  made: 

"Contracts  negotiated  by  the  Immigration  and  Naturalization 
Service,  U.  S.  Deoartment  of  L-.bor,  covering  the  following  services: 

1.  "Detention  and  maintenance  of  aliens  in  county  jails  and 
other  public  or  charitable  institutions. 

2.  "YJ'ater,  gs.s ,  electricity,  telephone  and  other  services  fur- 
nished by  public  utilities  as  part  of  their  regular  service. 

3.  "Medical  care  of  aliens  by  nrivate  physicians. 

4.  "Hospitalization  of  aliens." 


■FUG"  S.    JQM30N, 
Administrator  for   Industrial  Recovery. 
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OFFICE  OF  THE  NATIONAL  RECOVERY  ADMINISTRATION 
THE  DIVISION  OF  REVIEW 

THE  WORK  OF  THE  DIVISION  OF  REVIEW 

Executive  Order  No.  7075,  dated  June  15,  1935,  established  the  Division  of  Review  of  the 
National  Recovery  Administration.   The  pertinent  part  of  the  Executive  Order  reads  thus: 

The  Division  of  Review  shall  assemble,  analyze,  and  report  upon  the  statistical 
information  and  records  of  experience  of  the  operations  of  the  various  trades  and 
industries  heretofore  subject  to  codes  of  fair  competition,  shall  study  the  ef- 
fects of  such  codes  upon  trade,  industrial  and  labor  conditions  in  general,  and 
other  related  matters,  shall  make  available  for  the  protection  and  promotion  of 
the  public  interest  an  adequate  rcviev  of  the  effects  of  the  Administration  of 
Title  I  of  the  National  Industrial  Recovery  Act,  and  the  principles  and  policies 
put  into  effect  thereunder,  and  shall  otherv/ise  aid  the  President  in  carrying  out 
his  functions  under  the  said  Title.  I  hereby  appoint  Leon  C.  Marshall,  Director  of 
the  Division  of  Revie*. 

The  study  sections  set  up  in  the  Division  of  Review  covered  these  areas:  industry 
studies,  foreign  trade  studies,  labor  studies,  trade  practice  studies,  statistical  studies, 
legal  studies,  administration  studies,  miscellaneous  studies,  and  the  writing  of  cede  his- 
tories.  The  materials  which  were  produced  by  these  sections  are  indicated  below. 

Except  for  the  Code  Histories,  all  items  inentioned  below  are  scheduled  to  be  in  mimeo- 
graphed form  by  April  1,  1936. 

THE  CODE  HISTORIE  S 

The  Code  Histories  are  documented  accounts  of  the  forrration  and  administration  of  the 
codes.  They  contain  the  definition  of  the  industry  and  the  principal  products  thereof;  the 
classes  of  members  in  the  industry;  the  history  of  code  formation  including  an  account  of  the 
sponsoring  organizations,  the  conferences,  negotiations  and  hearings  which  were  held,  and 
the  activities  in  connection  Aith  obtaining  approval  of  the  code;  the  history  of  the  ad- 
ministration of  the  code,  covering  the  organization  and  operation  of  the  code  authority, 
the  difficulties  encountered  in  administration,  the  extent  of  compliance  or  non-compliance, 
and  the  general  success  or  lack  of  success  of  the  code;  and  an  analysis  of  the  operation  of 
cede  provisions  dealing  with  wages,  hours,  trade  practices,  and  other  provisions.  These 
and  other  matters  are  canvassed  not  only  in  terms  of  the  materials  to  be  found  in  the  files, 
but  also  in  terms  of  the  experiences  of  the  deputies  and  others  concerned  with  code  formation 
and  administration. 

The  Code  Histories,  (including  histories  of  certain  NRA  units  or  agencies)  are  not 
mimeographed.  They  are  to  be  turned  over  to  the  Department  of  CoJimerce  in  typewritten  foroi. 
All  told,  approximately  eight  hundred  and  fifty  (850)  histories  will  be  completed.  This 
number  includes  all  of  the  approved  codes  and  some  of  the  unapproved  codes.  (In  Work  Mate- 
rials No.  18,  Contents  of  Code  Histories,  will  be  found  the  outline  //hich  governed  the 
preparation  of  Code  Histories.) 

(In  the  case  of  all  approved  codes  and  also  in  the  case  of  some  codes  not  carried  to 
final  approval,  there  are  in  NRA  files  further  materials  on  industries.  Particularly  worthy 
of  mention  are  the  Volumes  I,  II  and  III  v^hich  constitute  the  material  ofiicially  submitted 
to  the  President  in  support  of  the  recommendation  for  approval  of  each  code.  These  volumes 
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set  forth  the  origination  of  the  code,  the  sponsoring  group,  the  evidence  advanced  to  sup- 
port the  proposal,  the  report  of  the  Division  of  Research  and  Planning  on  the  industry,  the 
recommendations  of  the  various  Advisory  Boards,  certain  types  of  official  correspondence, 
the  transcript  of  the  formal  hearing,  and  other  pertinent  matter.  There  is  also  much  offi- 
cial information  relating  to  amendments,  interpretations,  exemptions,  and  other  rulings.  The 
materials  mentioned  in  this  paragraph  were  of  course  not  a  part  of  the  work  of  the  Division 
of  Review. ) 

THE  WORK  MATERIALS  SERIES 

In  the  fiork  of  the  Division  of  Review  a  considerable  number  of  studies  and  compilations 
of  data  (other  than  those  noted  below  in  the  Evidence  Studies  Series  and  the  Statistical 
Material  Series)  have  been  made.  These  are  listed  beloff,  grcuped  according  to  the  char- 
acter of  the  material.  (In  Work  Materials  No.  17,  Tentative  Outlines  and  Summaries  of 
Studies  in  Process,  these  materials  are  fully  described). 

Indust  ry  Studies 

Automobile  Industry,  An  Economic  Survey  of 

Bitu;ainous  Coal  Industry  under  Free  Competition  and  Code  Regulation,  Economic  Survey  of 

Electrical  Manufacturing  Industry,  The 

Fertilizer  Industry,  The 

Fishery  Industry  and  the  Fishery  Codes 

Fishermen  and  Fishing  Craft,  Earnings  of 

Foreign  Trade  under  the  National  Industrial  Recovery  Act 

Part  A  -  Competitive  Position  of  the  United  States  in  International  Trade  1927-29  through 

1934. 
Part  B  -  Section  3  (e)  of  NIRA  and  its  administration. 
Part  C  -  Imports  and  Importing  under  NRA  Codes. 
Part  D  -  Exports  and  Exporting  under  NRA  Codes. 

Forest  Products  Industries,  Foreign  Trade  Study  of  the 

Iron  and  Steel  Industry,  The 

Knitting  Industries,  The 

Leather  and  Shoe  Industries,  The 

Lumber  and  Timber  Products  Industry,  Economic  Problems  of  the 

Men's  Clothing  Industry,  The 

Millinery  Industry,  The 

Motion  Picture  Industry,  The 

Migration  of  Industry,  The:   The  Shift  of  Twenty-Five  Needle  Trades  Froji  New  York  State, 
1926  to  1934 

National  Labor  Income  by  Months,  1929-35 

Paper  Industry.  The 

Production,  Prices,  Employment  and  Payrolls  in  Industry,  Agriculture  and  Railway  Trans- 
portation. January  1923,  to  date 

Retail  Trades  Study,  The 

Rubber  Industry  Study,  The 

Textile  Industry  in  the  United  Kingdom.  France.  Germany.  Italy,  and  Japan 

Textile  Yarns  and  Fabrics 

Tobacco  Industry,  The 

Wholesale  Trades  Study,  Tha 

Women's  Neckwear  and  Scarf  Industry,  Financial  and  Labor  Data  on 
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Women's  Apparel  Industry,  Some  Aspects  of  the 

Trade  Practice  Studies 

Coramodities,  Information  Concerning;   A  Study  of  NRA  and  Related  Experiences  in  Control 
Distribution,  Manufacturers'  Control  of:   Trade  Practice  Provisions  in  Selected  NRA  Codes 
Distributive  Relations  in  the  Asbestos  Industry 
Design  Piracy:  The  Problem  and  Its  Treatment  Under  NRA  Codes 
Electrical  Mfg.  Industry:   Price  Filing  Study 
Fertilizer  Industry:   Price  Filing  Study 

Geographical  Price  Relations  Under  Codes  of  Fair  Competition,  Control  of 
Minimum  Price  Regulation  Under  Codes  of  Fair  Competition 
Multiple  Basing  Point  System  in  the  Lime  Industry:   Operation  of  the 
Price  Control  in  the  Coffee  Industry 
Price  Filing  Under  NRA  Codes 
Production  Control  in  the  Ice  Industry 
Production  Control,  Case  Studies  in 

Resale  Price  Maintenance  Legislation  in  the  United  States 

Retail  Price  Cutting,  Restriction  of,  with  special  Emphasis  on  The  Drug  Industry. 
Trade  Practice  Rules  of  The  Federal  Trade  Commission  (1914-1936):   A  classification  for 
comparison  with  Trade  Practice  Provisions  of  NRA  Codes. 

Labor  Studies 

Cap  and  Cloth  Hat  Industry,  Commission  Report  on  Wage  Differentials  in 

Earnings  in  Selected  Manufacturing  Industries,  by  States,  1933-35 

Employment,  Payrolls.  Hours,  and  Wages  in  115  Selected  Code  Industries  1933-1935 

Fur  Manufacturing,  Commission  Report  on  Wa.^es  and  Hours  in 

Hours  and  Wages  in  American  Industry 

Labor  Program  Under  the  National  Industrial  Recovery  Act,  The 

Part  A.   Introduction 

Part  B.   Control  of  Hours  and  Reemployment 

Part  C.   Control  of  Wages 

Part  D.   Control  of  Other  Conditions  of  Employment 

Part  E.   Section  7(a)  of  the  Recovery  Act 
Materials  in  the  Field  of  Industrial  Relations' 
PRA  Census  of  Employment..  June,  October,  1933 
Puerto  Rico  Needlework,  Homeworkers  Survey 

Administrative  Studies 

Administrative  and  Legal  Aspects  of  Stays,  Exemptions  and  Exceptions,  Code  Amendments,  Con- 
ditional Orders  of  Approval 

Administrative  Interpretations  of  NRA  Codes 

Administrative  Law  and  Procedure  under  the  NIRA 

Agreements  Under  Sections  4(a)  and  7(b)  of  the  NIRA 

Approve  Codes  in  Industry  Groups,  Classification  of 

Basic  Code,  the  —  (Administrative  Order  X-61) 

Code  Authorities  and  Their  Part  in  the  Administration  of  the  NIRA 
Part  A.  Introduction 
Part  E.  Nature,  Composition  and  Organization  of  Code  Authorities 
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Part   C.    Activities  of  the  Code  Aiithorities 

Part  D.  Code  Authority  Finances 

Part  E.  Summary  and  Evaluation 

Code  Compliance  Activities  of  the  NRA 

Code  Making  Program  of  the  NRA  in  the  Territories,  The 

Code  Provisions  and  Related  Subjects,  Policy  Statements  Concerning 

Content  of  NIRA  Administrative  Legislation 

Part  A.  Executive  and  Administrative  Orders 

Part  B.  Labor  Provisions  in  the  Codes 

Part  C.  Trade  Practice  Provisions  in  the  Codes 

Part  D.  Administrative  Provisions  in  the  Codes 

Part  E.  Agreements  under  Sections  4(a)  and  7(b) 

Part  F.  A  Type  Case:   The  Cotton  Textile  Code 
Labels  Under  NRA,  A  Study  of 

Model  Code  and  Model  Provisions  for  Codes,  Development  of 

National  Recovery  Administration,  The:   A  Review  of  its  Organization  and  Activities 
NRA  Insignia 

President's  Reemployment  Agreement,  The 

President's  Reemployment  Agreement,  Substitutions  in  Connection  with  the 
Prison  Labor  Problem  under  NRA  and  the  Prison  Compact,  The 
Problems  of  Administration  in  the  Overlapping  of  Code  Definitions  of  Industries  and  Trades, 

Multiple  Code  Coverage,  Classifying  Individual  Members  of  Industries  and  Trades 
Relationship  of  NRA  to  Government  Contracts  and  Contracts  Involving  the  Use  of  Government 

Funds 
Relationship  of  NRA  with  States  and  Municipalities 
Sheltered  Workshops  Under  NRA 
Uncodified  Industries:   A  Study  of  Factors  Limiting  the  Code  Making  Program 

L§£Sl  Studies 

Anti-Trust  Laws  and  Unfair  Competition 

Collective  Bargaining  Agreements,  the  Right  of  Individual  Employees  to  Enforce 

Commerce  Clause,  Federal  Regulation  of  the  Employer-Employee  Relationship  Under  the 

Delegation  of  Power,  Certain  Phases  of  the  Principle  of,  with  Reference  to  Federal  Industrial 
Regulatory  Legislation 

Enforcement,  Extra-Judicial  Methods  of 

Federal  Regulation  through  the  Joint  Employment  of  the  Power  of  Taxation  and  the  Spending 
Power 

Government  Contract  Provisions  as  a  Means  of  Establishing  Proper  Economic  Standards,  Legal 
Memorandum  on  Possibility  of 

Industrial  Relations  in  Australia,  Regulation  of 

Intrastate  Activities  Which  so  Affect  Interstate  Commerce  as  to  Bring  them  Under  the  Com- 
merce Clause,  Cases  on 

Legislative  Possibilities  of  the  State  Constitutions 

Post  Office  and  Post  Road  Power  —  Can  it  be  Used  as  a  Means  of  Federal  Industrial  Regula- 
tion? 

State  Recovery  Legislation  in  Aid  of  Federal  Recovery  Legislation  History  and  Analysis 

Tariff  Rates  to  Secure  Proper  Standards  of  Wages  and  Hours,  the  Possibility  of  Variation  in 

Trade  Practices  and  the  Anti-Trust  Laws 

Treaty  Making  Power  of  the  United  States 

War  Power,  Can  it  be  Used  as  a  Means  of  Federal  Regulation  of  Child  Labor? 

9768—4. 


TiiE  EVIDENCE  STUDIES  SERIES 

The  Evidence  Studies  were  originally  undertaken  to  gather  material  for  pending  court 
cases.  After  the  Schechter  decision  the  project  nas  continued  in  order  to  assemble  data  for 
use  in  connection  with  tne  studies  of  the  Division  of  Review.  The  data  are  particularly 
concerned  with  the  nature,  size  and  operations  of  the  industry;  and  #ith  the  relation  of  the 
industry  to  interstate  commerce.  The  industries  covered  by  the  Evidence  Studies  account  for 
Bore  than  one-half  of  the  total  number  ol  workers  under  codes.  The  list  ol  those  studies 
follofs. 


Automobile  Manufacturing  Industry 
Automotive  Parts  and  Equipment  Industry 
Baking  Industry 

Boot  and  Shoe  Manufacturing  Industry 
Bottled  Soft  Drink  Industry 
Builders'  Supplies  Industry 
Canning  Industry 
Chemical  Manufacturing  Industry 
Cigar  Manufacturing  Industry 
Coat  and  Suit  Industry 
Construction  Industry 
Cotton  Garment  Industry 
Dress  Manufacturing  Industry 
Electrical  Contracting  Industry 
Electrical  Manufacturing  Industry 
Fabricated  Metal  Products  Mfg.  and  Metal  Fin- 
ishing and  Metal  Coating  Industry 
Fishery  Industry 

Furniture  Manufacturing  Industry 
General  Contractors  Industry 
Graphic  Arts  Industry 
Gray  Iron  Foundry  Industry 
Hosiery  Industry 

Infant's  and  Children's  Wear  Industry 
Iron  and  Steel  Industry 


Leather  Industry 

Lumber  and  Timber  Products  Industry 

Mason  Contractors  Industry 

Men's  Clothing  Industry 

Motion  Picture  Industry 

Motor  Vehicle  Retailing  Trade 

Needlework  Industry  of  Puerto  Rico 

Painting  and  Paporhanging  Industry 

Photo  Engraving  Industry 

Plumbing  Contracting  Industry 

Retail  Lumber  Industry 

Retail  Trade  Industry 

Retail  Tire  and  Battery  Trade  Industry 

Rubber  Manufacturing  Industry 

Rubber  Tire  Manufacturing  Industry 

Shipbuilding  Industry 

Silk  Textile  Industry 

Structural  Clay  Products  Industry 

Throwing  Industry 

Trucking  Industry 

Waste  Materials  Industry 

Wholesale  and  Retail  Feed  Industry 

Wholesale  Fresh  Fruit  and  Vegetable  Indus • 

try 
Wool  Textile  Industry 


THE  STATISTICAL  MATERIALS  SERIES 


This  series  is  supplementary  to  the  Evidence  Studies  Series.  The  reports  include  data 
on  establishments,  firms,  employment,  payrolls,  wages,  hours,  production  capacities,  ship- 
ments, sales,  consumption,  stocks,  prices,  material  costs,  failures,  exports  and  imports. 
They  also  include  notes  on  the  principal  quali  fications  that  should  be  observed  in  usinf  the 
aata,  the  technical  methcds  employed,  and  the  applicability  of  the  material  to  the  study  cf 
the  industries  concerned.  The  following  numbers  appear  in  the  series: 
9768—5. 


-  VI  - 

Asphalt  Shingle  and  Roofing  Industry  Fertilizer  Industry 

Business  Furniture  Funeral  Supply  Industry 

Candy  Manufacturing  Industry  Glass  Container  Industry 

Carpet  and  Rug  Industry  Ice  Manufacturing  Industry 

Ceinent  Industry  Knitted  Outerwear  Industry 

Cleaning  and  Dyeing  Trp.de  Paint,  Varnish,  and  Lacquer,  Mfg.  Industry 

Coffee  Industry  Plumbing  Fixtures  Industry 

Copper  and  Brass  Mill  Products  Industry  Rayon  and  Synthetic  Yarn  Producing  Industry 

Cotton  Textile  Industry  Salt  Producing  Industry 

Electrical  Manufacturing  Industry 

THE  COVERAGE 

The  original,  and  approved,  plan  of  the  Division  of  Review  contemplated  resources  suf- 
ficient (a)  to  prepare  some  1200  histories  of  codes  and  NRA  units  or  agencies,  (b)  to  con- 
solidate and  index  the  NRA  files  containing  some  40,000,000  pieces,  (c)  to  engage  in  ex- 
tensive field  work,  (d)  to  secure  much  aid  from  established  statistical  agencies  of  govern- 
ment, (e)  to  assemble  a  considerable  number  of  experts  in  various  fields,  (f)  to  conduct 
approximately  25%  more  studies  than  are  listed  above,  and  (g)  to  prepare  a  comprehensive 
summary  report. 

Because  of  reductions  made  in  personnel  and  in  use  of  outside  experts,  limitation  of 
access  to  field  v/ork  and  research  agencies,  and  lack  of  jurisdiction  over  files,  the  pro- 
jected plan  was  necessarily  curtailed.  The  most  serious  curtailments  were  the  omission  of 
the  comprehensive  summary  report;  the  droppir.g  of  certain  studies  and  the  reduction  in  the 
coverage  of  other  studies;  and  the  abandonment  of  the  consolidation  and  indexing  of  the 
files.  Fortunately,  there  is  reason  to  hope  that  the  files  may  yet  be  cared  for  under  other 
auspices. 

Notwithstanding  these  limitations,  if  the  files  are  ultimately  consolidated  and  in- 
dexed the  exploration  of  the  NRA  materials  will  have  been  sufficient  to  make  them  accessible 
and  highly  useful.  They  constitute  the  largest  and  richest  single  body  of  information 
concerning  the  problems  and  operations  of  industry  ever  assembled  in  any  nation. 

L.  C.  Marshall, 
Director,  Division  of  Review. 
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